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a Supreme Court of the District of Columbia. 

Equity Xo. 35816. 

Clarence W. Minker, Plaintiff, 


vs. 

The Munsey Trust Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 




















Court of Appeals of the District of Columbia. 


No. 3993. 

Thk Munsey Trust Company, a Corporation, Appellant, 

Y9. 

Clarence W. Minker. 


Itilf of Complaint. 
Filed March 29, 1918. 


In the Supreme Court of the District of Columbia, Holding an 

Equity Court. & 


Equity. No. 35810. 
Clarence \V. Minker, Plaintiff, 


Y9. 


The Muxsey Trust Company, a Corporation, Defendant. 
To the Supreme Court of the District of Columbia: 


Plaintiff, Clarence W. Minker, respectfully states* 

♦ • , Vn 1 ? U C i lhZen United States, and a resident of the Dis- 

tnct of Columbia, and brings this suit in his own right. 

i Vi 10 dtdendant > Munsey Trust Company, is a corporation 
under the laws of the District of Columbia, and having its principal 

plaee ol business at Washington, 1). C.; and issued in its own ri<'h 
as hereinafter set forth. ® IU 

. .*• P?’ t0 ‘l 10 . 1 !’!' day °f January, 1918, the defendant ob- 
tained fmm the plaintiff a certain promissory note made by plain¬ 
tiff to lie order of defendant for $10,500 payable in 90 days 1 and 
also obtained from the plaintiff the following property belonging to 
plaintiff, namely,—a certain promissory note of Frank V Tcnnmma 
or $1,000 dated January 3, 19IS, and ‘payable to the order of plain! 
tiff one year after its date, and secured on real estate, the Ias" 
named promissory note being taken by the defendant as col- 
lateral secui lty for the first-named note for $10 500. The 
defendant parted with no money or other value for said $10,- 

1—3993a 


o 


MtTNSEY TRUST CO. VS. C. W. MIXKER. 


500 note of plaintiff, or for the said collateral, but the defendant 
went through the form of passing said sum of $10,500 to the credit 
of plaintiff in plaintiff’s account in defendant Trust Company, and 
simultaneously taking from plaintiff the check of plaintiff for the 
same sum drawn to the order of defendant. Also simultaneously 
with the obtaining by defendant from plaintiff of the aforesaid note 
and collateral, the defendant delivered to plaintiff 12 certain worth¬ 
less drafts, 4 of them drawn by one E. Beattie, and the other 8 
drawn by one A. D. Jacobson, which drafts represented certain 
amounts of money claimed by defendant to have been lost by it 
through the conduct of one Peter II. Hill, a former receiving teller 
in defendant’s employ. Plaintiff did not engage in that transac¬ 


tion as a business one in any sense, but solely because of the follow¬ 
ing facts, all of which were well known to defendant: Plaintiff knew 


that the defendant, through its officers and representatives, was, by 
intimations and threats against one Arthur B. Claxton, a friend o>f 
plaintiff, asserting that unless plaintiff delivered the aforesaid note 
for $10,500, and said collateral, criminal proceedings would be 
begun by defendant against said Claxton, who had been in defend¬ 
ant’s employ from about June 1, 1913 to about October 15, 1917, 
the eflort of the defendant in the exercise of such undue pressure 
being to compel said Claxton to have made good to defendant the 
amounts claimed to have been lost by defendant through the con¬ 
duct of said Hill. Defendant represented to plaintiff most posi¬ 
tively, first, that defendant was satisfied that said Claxton 
3 had not gotten any of the moneys of the defendant, and, 
second, that said sum of $10,500 would settle and satisfy all 
claims of defendant against said Claxton. Plaintiff knew that said 
Claxton had a wife and five children dependent upon him, and he 
was convinced that said Claxton was absolutely innocent of any 
criminal wrongdoing, but plaintiff was not unmindful of the power¬ 
ful influence of the defendant Trust Company and of the further 
fact that an innocent person is often indicted, and that an indict¬ 
ment itself seriously and permanentlv injures such person in the 
eyes of the public, and also that said Claxton was very much worried 
and upset by similar thoughts which prevented him from exercising 
his free will. Both the plaintiff and defendant recognized and un¬ 
derstood fully that the aforesaid 12 drafts were worthless, and con¬ 
stituted no real part of the moving cause for the transaction. 

4. Plaintiff has recently learned the fact to he, and he so avers, 
that the aforesaid positive representation hv defendant to plaintiff 
that defendant was satisfied that said Claxton had not gotten any of 
the moneys of the defendant was false, and known by defendant 
to be false when it made it, and said defendant was at the time 


secretly claiming, without the knowledge of plaintiff, that said Clax¬ 
ton had taken large sums of money belonging to the defendant, and 
said defendant had actually put such claim in writing and exhibited 
same to others, but not to this plaintiff. But for such misrepresenta¬ 
tion and suppression by the defendant, plaintiff would never have 
delivered his aforesaid note for $10,500 or the aforesaid collateral, 
and the defendant well knew that such was the situation. 
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defendant to he false when it made it on/Jft and known by 
the time claiming, without the knowledge of plaintiff ")! at 

continued to claim, that, in addition to l ? d m i 1 ’® smce 

including one item in .4rtieul u f V> 9^( t u°u’ fur,, ! ( T sums > 

such misrepresentation and suppression by the defendant .him 
would never have delivered his aforesaid note for «10 inn n ,i 
a^d collate,,', and the defendant £ 
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AVherefore, the premises considered, plaintiff prays: 
exieS SBC iSSUC r<>qUiring ' he def0ndant “» answer the 

ever £Tff 

° lII ‘ Tll ® t defendant may be enjoined pendente life and 

m «' |L »*» nS.1 

U . And for such further other and general relief as the nature 
of the case may require and to the Court shall seem meet and just 

CLARENCE W. MINKER, 

Plaintiff. 

GEO. E. SULLIVAN, 

Attorney for Plaintiff. 

District of Columbia, To wit: 

to”lie 0 true h ° re0f ’ ^ ‘ h ° VeH,y bclieves the facts therein stated 

CLARENCE W. MINKER. 

Subscribed and sworn to before me this 20th dav of March, 1018 
t SEAL -J MAUDE A. FREEMAN, 

Notary Public in and for 
the District of Columbia. 
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Answer of Defendant. 
Filed May 15, 1918. 


The answer of the defendant. The Munsev I rust Company, to the 
bill of complaint filed in the above entitled cause respectfully repre¬ 
sents to the court as follows: 

This defendant, without admitting the sufficiency in law or equity 
of the said bill of complaint, hut expressly reserving any right it may 
have because of the many imperfections, defects and irregularities 
appearing upon the face of the said hill of complaint, nevertheless 
answering the said bill does say: 

1 and 2. It admits the allegations contained in the first and second 
paragraphs of said bill. 

3. Answering the allegations contained in the third paragraph of 
said bill, it admits that it received from the plaintiff the note and 
collateral therein mentioned, but says that it received the same for 
the purpose of discounting the said note for Ten Thousand Five 
Hundred dollars ($10,500.00) and placing the said moneys to the 
credit of the plaintiff. Defendant denies the allegations of said 
paragraph to the effect that simultaneously with the obtaining from 
it by the plaintiff of the said note as collateral, it delivered to the 
plaintiff the drafts therein mentioned and denies that it made any 
threats against Arthur B. Claxton as therein alleged for the purpose 
of obtaining any moneys from the said Claxton or for the purpose of 
having the said Claxton make good to defendant amounts claimed 
to have been lost by it through the conduct of Peter II. Ilill. De¬ 
fendant also denies emphatically that it represented to the 
7 plaintiff that it was satisfied the said Claxton had not gotten 
any of the moneys of the defendant and that the sum of Ten 
Thousand Five Hundred dollars ($10,500.00) settled and satisfied 
all claims of the defendant against the said Claxton. 

Further answering the allegations of said third paragraph of said 
bill, defendant says: that the said Arthur B. Claxton in said para¬ 
graph mentioned was indebted to the defendant in a large sum of 
money; that being so indebted to the defendant, it was the desire of 
the said Claxton and his suggestion that he pay to the defendant the 
sum of Ten Thousand Five Hundred dollars ($10,500.00) on ac¬ 
count thereof; that the plaintiff. Minker, agreed to partially liqui¬ 
date the debt of the said Claxton to tin* defendant and in order to 
do so, it was agreed by him that the defendant discount his note 
secured by collateral for Ten Thousand Five Hundred dollars 
($10,500.00) in order that he may turn over to the defendant the 
said sum of Ten Thousand Five Hundred dollars ($10,500.00) to 
be applied as aforesaid. That the defendant did discount said note 
with collateral for Ten Thousand Five Hundred dollars ($10,500.00) 
and placed the said amount to the credit of the plaintiff and there¬ 
after on the check of the plaintiff received back the sum of Ten 
Thousand Five Hundred dollars ($10,500.00) to be applied to the 
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indebtedness of the said Claxton as hereinbefore set forth which was 
the result of the agreement herein mentioned. Defendant further 
says that some time after that transaction, the said plaintiff, Minker, 
demanded that the said defendant turn over to him the drafts in said 
paragraph mentioned and at his request they did turn over 
8 said drafts to the plaintiff. 

i r 4 ‘- 1 A 1 r -^ vcril . lg tlie alle & a tions contained in the fourth para¬ 
graph of said bill, this defendant denies that it made the representa¬ 
tions therein referred to and that it was frequently claiming, with¬ 
out the knowledge of the plaintiff, that Claxton * had taken large 
sums of money belonging to it, and the defendant denies that any 
misrepresentations or suppressions were made or had by it inducing 

ViiJP 5L to dehver , tl ? e ^'i' 1 Tc " Thousand Five Hundred dollars 
(*10,000.00) note and the collateral thereto for discount. 

e / in ? t,le all . c S ation s contained in the fifth paragraph of 
said bill, defendant denies that it made any representations as therein 
ret erred to or that it made any false representations to the plaintiff, 
amt denies that it made any misrepresentations and suppressions 
which induced the plaintiff to part with the said Ten Thousand Five 
Hundred dollars ($10,500.00) note in order to raise the money with 

•wV 0 P artial, y liquidate the claim of the defendant against the 
said Claxton. * 

Defendant is advised that the allegations of the sixth paragraph 
are of such a character as that they do not allege any facts calling 
for any answer from the defendant. It denies, however, that the 
plaintiff is entitled to the relief as therein suggested. 

Wherefore, having fully answered, defendant prays to be hence 
dismissed with its costs in this behalf most wrongfully sustained. 

THE MUNSEY TRUST COMPANY 
By GEORGE B. ERASER, 

, VTr „ Secretary. 

Vi ILTON J. LAMBERT, 

Attorney for Defendant. 


9 District of Columbia, ss: 

George B. Eraser being first duly sworn deposes and says that he is 
* ecretary of r Uho Munsey Trust Company, defendant iii the above 
entitled cause, and as such officer he is authorized to and does sub¬ 
scribe this answer on its behalf; that he has read over the foregoing 
answer by him subscribed and knows the contents thereof; that the 
matters and facts therein stated upon his personal knowledge are 

true, and those stated upon information and belief, he believes to be 
true. 

GEORGE B. FRASER. 

Subscribed and sworn to before me this 13th day of May, A. D. 
1918. 

[ SEAL -] C. D. RATCLIFFE, 

Notary Public, D. C. 
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Motion by Plaintiff for Leave to Amend Bill. 

Filed May 28, 1018. 

* * * * * * * 


Comes now the plaintiff, by Ins attorney, and moves the Court for 
leave to amend the Bill of Complaint herein in the following several 
respects: 


First. By inserting after 
the words “that is to sav, as 


“simultaneously with** in line 6, page 2, 
a part of the same transaction as,” 


Second. By inserting after “employ.’’ in line 13, page 2, the follow¬ 
ing— “The formal turning over of said worthless drafts did 
10 not take place until a later day, though it was understood at 
the time that they would he turned over.” 


Third. After paragraph 0, insert a new paragraph as follows: 

“7. On April 2G, 1918, at about 2:45 o’clock P. M., the defendant 
Trust Company went through the form of conducting a public sale 
hv itself to itself of the two promissory notes belonging to plaintiff 
described in paragraph 3 of this bill, and each hearing plaintiff’s en¬ 
dorsement. and went through like form as to three other certain 
promissory notes, each hearing plaintiff's endorsement, namely: 


(1) Promissory note of A. B. Claxton for $4500 dated January 3, 

1918, payable to the order of this plaintiff one year after its date. 

% 

(2) Promissory note of A. B. Claxton for $2000 dated January 3, 
1918. payable to the order of this plaintiff one year after its date. 


(3) Promissory note of A. 1». Claxton for $700 dated January 3, 
1918, payable to the order of this plaintiff one year after its date. 


each of which said three notes, with plaintiff’s said endorsements, 
were obtained by defendant Trust Company in the same manner 
and under the same conditions as the two first-mentioned notes. The 
afternoon of said April 20, 1918 had been declared by Presidential 
Proclamation to he a holiday for a Liberty Loan Parade, making it an 
improper time to attempt to conduct any bona fide sale, and there was 
no competition and no bona tide bidding. Moreover, plaintiff is ad¬ 
vised, as a matter of law. that said attempted sale by defendant Trust 
Company to itself is at most voidable at the option of plaintiff, and he 
elects to avoid it: and he is further advised, as a matter of law, that 
defendant Trust Company can do nothing pending the final 
11 determination of this suit to relieve itself of any part of its 
liability to plaintiff. 
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Fourth. Substitute for prayer III the following: 

“III. That defendant may he enjoined pendente life and perma¬ 
nently from transfering any of the five promissory notes hereinbefore 
recited/’ 

GEORGE E. SULLIVAN, 

Attorney for Plaintiff. 

District of Columbia, To wit: 

Clarence W. Minker, being first duly sworn, deposes and says that 
he is the plaintiff in the above cause; that he has read the foregoing 
pioposed amendments, and verily believes that the facts therein 
stated are true; that these amendments are applied for in good faith, 
and not for the purpose of delay; that the failure to describe the last 
three notes in the original Rill was due to a misunderstanding be¬ 
tween affiant and his counsel in consequence of which said counsel’s 
attention was not directed to their effect upon affiant. 

CLARENCE W. MINKER. 

Subscribed and sworn to before me this 28th day of May 1918 
[seal.] WALTER C.' ENGLISH, 

Notary Public, D. C. 

12 Order for Amendment of Bill. 


Filed June 14, 1918. 


Upon consideration of the motion of plaintiff filed herein Mav 28, 
1418 for lea\e to amend the Rill of Complaint in the al>ove cause in 
the particulars recited in said motion, It is, by the Court, this 14th 
day of June, 1918, adjudged and ordered, thafsaid motion be, and it 
is hereby, granted, and the Clerk of the Court is directed to enter the 
Rill herein as so amended. 

JENNINGS RAILEY, 

Justice. 


Answer of the Munsey Trust Company to A mendment to Bill. 


Filed August 20, 1918. 

******* 

The answer of the defendant, The Munsey Trust Company, to the 
amendment to the hill of complaint filed herein respectfully renre- 
sents to the court as follows: 

7. Answering the seventh paragraph of said bill as amended this 
defendant sa^s that it did not go through the form of conducting - a 
public sale bv itself to itself of the notes therein mentioned, but in fact 
offered said notes for sale after proper advertisement of said sale and 
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after registered notices were sent to the plaintiff, to Arthur B. Claxton 
and to the attorney for the plaintiff, Mr. George E. Sullivan, and at 
said sale the said Sullivan was present in person. There were three 
bids made at this sale, the first being for the sum of about Five 
Id Hundred dollars ($500.00), the second Six Hundred dollars 
($000.00) and the third Seven Hundred dollars ($700.00) 
at which figure the defendant was compelled to purchase the said 
securities to protect itself: that the said sale for Seven Hundred dol¬ 
lars ($700.00) covered the notes mentioned herein and the other 
stocks and bonds held as security to the collateral note. Defendant 
denies any inference to be drawn from the allegations in said para¬ 
graph that the said notes were obtained other than in a proper and 
legal manner. Defendant is advised that the remaining allegations 
in said paragraph express questions of law that it is not called upon 
to answer. 

And having fully answered, defendant prays to be hence dis¬ 
missed with its costs in this behalf most wrongfully sustained. 

THE MUXSEY TRUST COMPANY, 

Bv GEORGE B. FRASER, 

Vice-President. 

WILTON J. LAMBERT, 

Attorney for Defendant. 


District of Columbia, ss: 

George B. Fraser being first duly sworn deposes and says that he 
is Vice-President of The Munsey Trust Company and as such officer 
does subscribe the foregoing answer; that lie has read over the fore¬ 
going answer by him subscribed and knows the contents thereof; 
that the matters and facts therein stated upon his personal knowl¬ 
edge are true, and those stated upon information and belief, 
14 he believes to be true. 

GEORGE B. FRASER. 


Subscribed and sworn to before me this 10th day of August 1918 
[seal.! C. I) RATCLIFFE, 

Notary Public, D. C. 

Motion toy Plaintiff for Leave to Amend Bill. 

Filed April 7, 1020. 

******* 

Comes now the plaintiff, by his attorneys, and moves the Court 
to grant him leave, preliminarily to the entering of decree herein, 
to amend the hill of complaint by adding a new paragraph num¬ 
bered eight, as follows: 

‘“8. At the time of the giving by plaintiff of the $10,500. note 
herein concerned, the amount was filled in but the date and dura¬ 
tion were left blank, with the understanding and agreement with 
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the defendant that it would properly fill in the date and duration 
in connection with the conclusion of the arrangements occurring on 
January 11, 1918, and it was understood and agreed between the 
plaintiff and the defendant that the latter would fill in said date 
of January 11, 1918 as the date of the note and the period of its 
duration as ninety days from said date. Plaintiff has at all times 
relied upon such having been done, and was led bv defendant’s an¬ 
swer to paragraph 3 of the bill to believe that it had heen done, but 
the fact is, as developed at the trial herein for the first time, that 
after said January 11, 1918, the defendant fraudulently and with¬ 
out authority of the plaintiff caused the date of December 27, 1917, 
to be written into said note, and the duration thereof to be stated as 
three months, instead of the ninety day period admitted by defend¬ 
ant in its answer herein. And the plaintiff* avers that such un¬ 
authorized alteration of the terms ot said note operates as a further 
ground for relief herein, in addition to the grounds of failure of 
consideration, false representation, and suppression.” 

and as ground for said motion plaintiff says that said amend¬ 
ment is formally necessary in order to make the pleadings 
conform in all respects to the evidence. 

GEO. E. SULLIVAN, 
IIENRY E. DAVIS, 

Attorneys for Plantiff. 

Answer to A mendment to Bill. 


15 


Filed May 7, 1920. 

******* 

The answer of The Miinsev Trust Company, the defendant, to 
the amendment to the hill of complaint filed herein by adding para¬ 
graph No. 8, respectfully represents to the court as follows: 

It denies each and all of the allegations of said eighth paragraph 
filed by way of amendment of the hill of complaint in the above en¬ 
titled cause. 

And having fully answered, it prays to be hence dismissed with 
its costs in this behalf most wrongfully sustained. 

THE MUNSEY TRUST COMPANY, 

By C. II. POPE, 

I iee-President. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

District of Columbia, ss: 

C. Pope 1 eing first duly sworn deposes and says that he is Vice- 
President of the defendant, The Munsey Trust Company, and as 
such officer is authorized to and does subscribe the foregoing 
1«> answer; that he has read over the foregoing answer by him 
subscribed and knows the contents thereof; that the matters 
2—3993a 
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and facts therein stated upon his personal knowledge are true, and 
those stated upon information and belief, he believes to be true. 

C. H. POPE. 

Subscribed and sworn to before me this 7th day of April, 1920. 

I sf vl 1 C. 1). RATCLIFFE, 

1 J Notan, Public , D. C. 

Order Granting Amendment to Bill. 

Filed June 11, 1920. 


Upon consideration of the motion of plaintifl filed herein the t th 
day of April, 1920, for leave to amend the bill of complaint, pre¬ 
liminary to the entry of final decree herein, by adding a new 
paragraph numbered eight, more definitely describing one of the 
promissory notes concerned m this cause, and it appealing to the 
court that said amendment should he allowed in order to fully 
present all claims by the plaintiff regarding the subject-matter 
herein concerned, it is, bv the Court, this 11th day of * 111110 , 1920, 
ordered, that said amendment be, and it is hereby, allowed, and 
the same is hereby incorporated into the bill of complaint. In so 
doing, the Court does not sustain the claim of the plaintiff as to 
the note referred to having been altered since January 11, 
17 1918. Defendant’s answer, filed herein May 7, 1920, to said 

amendment, shall stand without the necessity of further 

formalities. T ,, 

WALTER 1. McCO\, 

Chief Justice. 

Final Decree. 

Filed June 11, 1920. 


This cause came on to be heard upon the pleadings and the evi¬ 
dence adduced by the respective parties, and was argued by counsel; 
whereupon, upon consideration thereof, it is, by the Court, this 
11th dav, of June, 1920, adjudged, ordered and decreed, as follows: 

First. That the defendant forthwith deliver to the plaintiff for 
cancellation each of the following instruments, and that the plain¬ 
tiff be and he hereby is, released and discharged from any and all 
liability of what kind soever on account thereof, namely: 

(1) . Promissory note for $10,500., hearing date Dee. 27, 191 <, and 
payable three months after date to the order of defendant, with 
plaintiff’s name thereon as maker. 

(2) Promissory note for $1,000., bearing date January o, 1918, 
and payable one year after date to the order of plaintiff, with F rank 
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A. Jenning’s name thereon as maker and plaintiff’s name thereon 
as endorser. 

Second. That the defendant forthwith submit to the Court each 
of the following further instruments for notation in ink above 
plaintiff’s endorsement upon each of them the words “Without re¬ 
course to,” and that the plaintiff be, and he is hereby is, released 
and discharged from any and all liability, whether by reason 
18 of his endorsement thereof or in any other wise however, on 
account of said further instruments, namely: 

(1) Promissory note for $4,500, bearing date January 3, 1918, 
and payable one year after date to the order of plaintiff, with A. 

B. Claxton’s name thereon as maker and plaintiff’s name thereon 
as endorser. 

(2) Promissory note for $2,000., bearing date January 3, 1918, 
and payable one year after date to the order of plaintiff, with A. B. 
Claxton’s name thereon as maker and plaintiff’s name thereon as 
endorser. 

(3) Promissory note for $700., bearing date January 3, 1918, 
and payable one year after date to the order of plaintiff, with A. B. 
Claxton’s name thereon as maker and plaintiff’s name thereon as 
endorser. 

Third. Nothing herein contained shall be held or construed as 
affecting or releasing in any way the liability of said A. B. Claxton 
upon any of said obligations set forth in paragraph two hereof. 

fourth. That the plaintiff recover against the defendant his 
costs herein to be taxed by the Clerk, and have execution therefor 
as at law. 

WALTER I. McCOY, 

Chief Justice. 

From the foregoing decree, the defendant in open court noted an 
appeal to the Court of Appeals of the District of Columbia, where¬ 
upon a bond for costa is fixed in the penalty of $100., and a bond 
to act as a supersedeas is fixed in the penalty of $3,000., this 11th 
day of June, 1920. 

WALTER I. McCOY, 

Chief Justice. 


19 


Memoranda. 


June 24, 1920.—Supersedeas undertaking approved and filed. 

July 19, 1920.—Order allowing submission of statement of evi¬ 
dence filed. 

Statement of evidence submitted. 

April 4, 1923.—Statement of evidence approved and filed. 
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Assignment of Errors. 

Filed April 27, 102:1. 

******* 

The Court erred as follows: 

1. In granting the prayers of the hill of complaint as amended in 
the above entitled cause. 

2. In directing the cancellation of certain notes as set forth in the 
final decree. 

3. In directing the delivery up of certain notes set forth in the 
final decree for the purpose of having endorsed on the same “without 

recourse.” 

4. In signing the final decree in the above entitled cause. 

WIITON J. LAMBERT, 

R. II. YE ATM AN, 
Attorneys for Defendant. 


20 Designation of Record. 

Filed April 27, 1023. 

******* 

The Clerk of the Court will include in the transcript of appeal in 
the above entitled cause the following: 

1. Bill of complaint filed March 20, 1018. 

2. Answer of the defendant filed May 1 •”>, 1018. . 

3. Motion for leave to amend hill tiled May 28, 1018. 

4. Order granting leave to amend entered June 14, 1018. 
o. Answer of the defendant filed August 20. 1018. 

f>. Motion for leave to amend hill tiled April 7, 1020. 

7. Order granting amendment to hill date- June 11, 1020. 

8. Answer of defendant to amendment to hill tiled May 7, 1020. 

0. Final decree of Court and appeal of date June 11, 1920. 

Memo. — Rond on appeal filed and approv'd June 24. 1020. 
Memo. —Statement of evidence submitted July 10 , 1020. 

Memo.— Order allowing submission of statement of evidence of 
J uly 10, 1020. 

Memo. —Statement of evidence approv'd and signed April 4, 1023. 

10. Assignment of errors. 

11. This designation. 

WILTON J. LAMBERT, 

R. II. YEATMAN, 

Attorneys for Defendant K 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

nf r ?* or P? n Clerk of the Supreme Court of the District 

20 I) nth 'in(■!i° 10 7 '( °f tlfy ,he fol ' esoin " P a « cs numbered from 1 to 
'nrlusive, to be a true and correet transcript of the record 

. tcorhnj; to directions of counsel herein liled, copy of which is made 

part of this tn.nscr.pt. in cause No. 3581(5 in Equi°Cw ere n Oar- 

once M . Minker is Plaintiff and The Munsey Trust Comnanv a 

3Tin°"a’id Cou f rt ndant ’ ** * 1,C Samc re,nains ' u '' on ,he ^ and of 

In testimony whereof, I hereunto subscribe mv name and affiv 

Ci,v ° f *«“■•* - 

I Seal of Supreme Court of the District of Columbia.] 


EM’. 


MORGAN II. BEACH. 

Clerk. 


22 In the Supreme Court of the District of Columbia. 

Equity. No. 35810. 

Clarence W. Minker, Plaintiff, 

vs. 

The Munsey Trust Co., Defendant. 

Statement of Evidence. 

Eebi,arvT ; > e tb a iVm n,e t 0n tri ? 1 I,c 1 ff ! re . C,liof M,.Coy on 

0.1 • , - 0 -„" ier< '"' | o" "'e plaintiff to maintain the issues 

on hi., pait joined called as a witness John E. Easkev United Stales 
attorney ... and for the District of Columbia who produce, afi d vi 
■ a<ed November 13th, 1917. made by A. D. Cbixton a d was offS 
in evideiK'c and reads as follows: onereu 

‘‘Plaintiff’s Exhibit No 1 

• -*■ * 

(Coj >y—Compared.) 

District of Columbia, ss: 

I. Arthur B. Claxton, on oath say that I entered the employ of 

l'ili M '!"? y ^ Company, first ns Assistant Treasurer on June 1 
1. ' ' an< * ,l s l |0It ,1,IK ’ thereafter I was appointed to the position as 
Treasurer, and entered upon my duties as such; that either in the 
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latter part of the vear 1014, or the first of January, 1015, a shortage 
occurred occasioned by the cashing nf a number of worthless checks 
and drafts for or at the instance of A. 0. Jacobson. At this tune 
this shortage amounted to $9,o20.14, and the checks and drafts ic- 
ferred to were held in the Receiving Teller's cage. 1 he short- 

23 age was taken care of as follows: 

“H.000 thereof was charged improperly to the 1 rustee Ac¬ 
count of Julia M. Fletcher, a fictitious entry being made by the Re¬ 
ceiving Teller. Peter 11. Hill, erroneously indicating the investment 
of that amount of monev in a real estate investment. 

“The balance necessary to make up the deficiency referred to, to 
wit: $3,520.14. was made up hv the diversion of funds in my hands 

as Treasurer of the Munsev 1 rust ( ompanv. 

“I further sav that at the lime the Jacobson transaction was 
handled hv me. I took in addition to the $3,520.14, Nine Hundred 
an<l Seventv-nine Dollars and Eighty-six cents from Sundry funds 
in mv hands as Treasurer of the Munsev Trust Company. 

‘*1 further say that on or about April 24, 101b, covering a period 
from that time up to April 1<, 1017. I took sums amounting to 
250 of the monev of the Munsev Trust Company which l covered 
hv making entries of $t/>'>(}. and on dates^respectively 

April 25, 1010, November 0, 1010, and April 17, 101*, in the ac¬ 
count of R. J. Selhnan. . 

‘d further say that the claimed shortage of Crane, Ctilpin & Com- 

panv against the Munsev Trust Company shown in the audit, report 
amounting to $2,143.75 is not a liability of the Munsev 1 rust Com¬ 
pany in any way, hut represents personal transactions on my part 

in which the 4 rust Companv has no connection. 

“I further sav that none of the money hereinbefore referred to as 
having been taken has been paid back to the Munsev Trust Com¬ 
pany, or secured by it in any manner. 

(Signed) ARTHUR B. CLANTON. 

24 Subscribed and sworn to before me this 13 day of Novem- 

(ffimSV GEO. B FRASER, 

' g ' Notary Public.” 

Witness further testified that Mr. Eraser, the Seerctarv of the 
Munsev Trust Company, brought this affidavit to him in May, lJlb 

he thinks with a letter dated May 10th, 1018 

On cross examination witness testified that Mr. I rimble the Bank 
Examiner of the Treasure Department brought the matter of Mr. 
Claxton’s dealings with the Trust Company to the attention of his 
othce prior to the time that he received this affidavit, probably a 
month or two; Mr. Claxton was indicted following the receipt of this 
evidence* he may have been indicted before, the date of the indict¬ 
ment would show; then the fact that his alleged misconduct was 
brought to the attention of witness was more than a month before 
the receipt of the affidavit; Mr. Claxton has not as yet been tried; 
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tzr,'ZnT,z*:r ' or ..- ^ ■»«.«..«■ 

li^nTS»iS“,a7ii?'fc“X?“91-"| l " ,vil " c " r,,r "* Pluin- 

fAfiwwat 

-Mr. Claxton writing with his right orleft ^h lnd < ; ,,lve ^«t 85 to 
write with both hands: S> nI * 

2o Directors’ room in the Munsey Trust Con.nan \ Mr r. , k 

witness to take Claxton’s acknowledgment* l° ' !° v rof l'K’sted 

K<>t it from anyone; witness identified Claxton’-T l 10 * lbat * ie 

affidavit; Claxton swore to it W “£ ^^'ylodgnient and 

counsel for the Trust Company at The tim’e a,,d : i Ms " aS genoral 
On eross examination witness testified ileit i* ’* 
lection Mr. Claxton and probably Mr. Dewmt aiTlmffiint ^ reC ?'’ 

..-'«tfttSras 

Tnist Company and in Ootolir. Novembrr ..'.,d"n " i"’ 

aTWSKi 

was 1181-W he believes with Slone s ' <0< ° , n,,n,ber of I,IC Company 

original of a report offered in evidenced’lie 'histT'’'™ ,h ° 

was shown what purported to be n ,• , 1,cann K; witness 

counsel for the plaintiff offered in Evidence a eonv-V,f L 1 l “ eren l 101 ! 

report referred to dated October 17 in 17 eommercla l 

2 b received in evidence over n,. 1 • ’ .. > *J n( * the same was 

defendant on the ground ffit it , JeC -' 0n ° f ooun?< ‘ 1 far ^ 
showed Jacobson to be financially irresponsible mat ° na ’ T, ' C r ° P ° rt 

'"v't".-«-* 

parties. J 1J ’ 1J -°. 011 stipulation between the 

Wesfmfnster, sCyland^ln'^el^ ' ,f : posi( '/*" «» billows: Resides in 
.1.7, » o,np,„yod Py Llrin.^^S'pnS SZS& 
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and during that period of time conducted for them an audit in con¬ 
nection with the affairs of the Munsey Trust Company; this covered 
a period around the latter part of August or first part of September 
and the work was completed and the report delivered somewheres in 
the first days of November; thereupon the report referred to was pro¬ 
duced and marked for identification “Plaintiff’s Exhibit No. 1.” It 
was stated by counsel for the defendant that same would be produced 
at trial of this cause. 

\\ itness identified the report as one he made to the Munsey Trust 
Company; it was delivered or handed in person by Mr. A. E. Kreacke 
and witness to Mr. He wart, he thinks at the Munsey Trust Company's 
office on 4tfih Street. New 5 ork City; was called as a witness in the 
case of Arthur B. Claxton vs. the Munsey Trust Company and in 
their behalf testified as to the making of this report; he thinks his 
testimony comprehended all the items that are included in the $14.- 
893.7o; recalls quoting in his testimony all of this portion of page 2 
of Exhibit “A . Schedule • >, referred to; recalls testifying in that 
case as a witness for the defendant as follows: 


27 


U, 


Q. What, if anything, did Mr. Claxton tell you with refer¬ 
ence to the transactions of Earl I). Strait, involving a thou¬ 
sand dollars; R. J. Roberts, involving two thousand dollars; Nellie 
Sullivan, involving five hundred dollars; and R. Z. Zevelv, involving 
a thousand dollars, totaling the sum of $4,500.00? A. That those 
items represented moneys received by him as an agent of the bank, 
or the trust company, the dates of receiving which he did not recall, 
nor did he enter them anywhere in the records of the trust company; 
and that they represented the only items that could he directly trace¬ 
able to him. I asked him why he specified that they were the only 
items, and he said because he had taken the money and put that 
exact money in his jeans.” 

\\ itness reiterated the fact that the items had not been recorded 
in the books nor could dates of receiving same be specified, to the 
Munsey Trust Company. He orally reiterated to the recognized 
* . Trust Company at that time, Mr. Lomcrson, as 

to Mr. Claxton having spent or taken the money and put it in his 
jeans; he must have made that verbal report in October; the work 
\\a> well under way and he reported that fact to Mr. Lomcrson the 
same da\ that ( laxton informed him; it was before Oeeemher and 
his report was filed before December. Mr. Claxton used to him the 
exact expression that he put the money referred to in his “jeans.” 
Mr. Claxton stated to him as recited in this report, that the funds 
indicated by the $C>,000 charge of December 12. 1014, in the Julia 
M. Fletcher, Trustee Account, were “diverted to his own use;” Mr. 

Claxton made the assertion to him that the $6,000 entry had 
28 been made to cover over certain transactions made by Mr. 

Claxton and Mr. A\ ood; and witness so testified in the case of 
Claxton vs. the Trust Company. 

On cross examination witness testified that Haskins & Sells were 
ieqnested to make the audit for the Tiust Company; it was not the 
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initial engagement that they go through the books with the specific 
purpose of ascertaining whether or not there were any shortages 
accountable to Mr. Claxton; the initial engagement was to just make 
an audit; prior to September, 1917 he had not been acquainted with 
Claxton and first met him by being introduced by Mr. Pope when 
he started to work; in making the examination, referring to the char¬ 
acter of books he had to go through, witness testified that there was 
a general ledger and cash record, receiving and paying scratche-s or 
blotters, depositors’ ledgers, savings ledgers, and a number of other 
records that he does not recall; the papers were voluminous; he first 
had occasion to speak to Claxton about shortages when Mr. Lomerson 
told witness that he was having Mr. Claxton make up a statement of 
the amount that he was involved in, meaning Claxton; that was in. 
September, as far as lie can recall. Witness identifies defendant’s 
exhibit No. 2 in the case ot Claxton vs. the Munsey Trust Company 
as being one of the statements in Mr. Claxton s handwriting shown 
to him by Air. I.omerson after that conversation. This statement was 
maiked for identification defendant’s exhibit No. 1 in this case to be 
produced at the trial. lie was also shown a memorandum that was 
exhibited to him at the trial of Claxton vs. the Trust Company, de¬ 
fendant s exhibit No. 1, which showed the account with reference to 
th e items of Lari D. Straight, R. Z. Roberts, Nellie Sullivan 
and R. J. Zevelv, aggregating $4,500, which was on another 
paper; that was shown by Mr. Lomerson at the same time; that 
papei was marked defendant s exhibit No. 1* that paper writing 
reads as follows: 


“A Summarv. 

V 


1*2/6/17 Adjusted. 


Jacobson . $9,520.14 

Interest to Mrs. 

Fletcher . 1,468.53 

Interest on notes .... 630.00 


Total . 11,618.67 


Fletcher .$6,000 

Sellman Acct. 2,500 

Earl I). Strait Jan. 4, 

1915 . 1,000 

R. Z. Roberts. 2,000 

Nellie Sullivan. 500 

R. J. Zevely . 1,000.” 


\\ it-noss further testifies that it was sometime after the papers were 
shown to him in Mr. Claxton’s handwriting that he had a conversation 
with All. Claxton about those items; this was after he received the 
statements and talked with Claxton that Claxton stated he had taken 
money and put it in his jeans . \\ it ness had a talk with Claxton 

about the item of $0,000 charged in the Alunsev Trust Company 
tiustee foi Julia AI. bletcher account; witness asked Claxton what 
it meant and he said at fir.-t he did not know and then wutness said; 
“Well, what do you mean by that?” and Claxton said “Well, it was 
just, simply put in there to even up matters.” Witness said;’“Well, 
what do you mean by that?” Claxton said: “Well, that is some 
of the money diverted to mv own purposes.” Witness said- “Well 
3—3993a ‘ ' 
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did vou get cash out of that at that time?” Claxton said: “No, that 
is some of that money, or transactions of Wood’s and mine that we 
handled that way.” There was really more trt the conversation; it 
was carried on for pretty nearly three-quarters of an hour ; the wit¬ 
ness does not remember the whole thing. Claxton was referring to 
the $4,500 when he said he put that money m his “jeans. 
:*0 Witness had a conversation with Claxton in reference to the 
Crane & Gilpin matter and questioned him relative to the 
difference between Crane & Gilpin debit charge against the Munsey 
Trust Company and the account as it showed on the Munsey trust 
Company’s books and he said that he could not account for it; so 
witness started an analysis of the account and found the 
c25. items that caused the difference; those items represent the 
purchase of 100 shares ot W right Martin stock and 100 
shares of Wright-Martin stock; incidentally there were 50 shares of 
Wright-Martin swung in the loan with that transaction; alter wit¬ 
ness got those items identified he went over to Crane & Gilpin’s olhce 
and had the receiver and his public accountant to fill out the re¬ 
ceipts covering the delivery of these 200 shares; one was dated August 
1st and 3rd, they were both signed by A. B. Claxton; cannot say 
that he recognized Claxton’s handwriting, lie is not a handwriting 
expert; witness did ask Mr. Claxton it he knew anything 
about it and Mr. Claxton said no that he didn’t know any¬ 
thing about it, that he did not believe that he was in town on August 
1st. 2nd and 3rd; he thought Mr. Neuhauser could tell him all about 
it; witness questioned Mr. Neuhauser and lie said that he knew noth¬ 
ing about it at all; in pursuance of witness’ investigation of the books 
and his conversation with Mr. Claxton witness made up this schedule 
which totals $14,893.75, which is designated as exhibit A, schedule 
5, pages 1 and 2 in the report of Haskins & Sells which report has 
been offered in evidence; the said schedule reads as follows: 
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(Insert. Schedule.) 

31 1 . Exhibit “A.” 

Schedule #5. 

The Munsey Trust Company, 

Washington, D. C. 

Schedule of Claims in Process of Adjustment, September 17, 1917 
(Items of Shortage in the Accounts of the Treasurer, the Note 
Teller, and the Receiving Teller at the Main Office Disclosed up 
to November 2, 1917). 

A. B. Claxton, Treasurer. 

Checking Accounts. 

Crane Gilpin & Company Account. 

Balance, October 12, 1917: 

Per checking accounts ledger, overdraft.. $189.69 
Per Crane, Gilpin & Company, Credit 

balance ... 1,954.06 

-$2,143.75 

This difference is accounted for by 
Charges made by Crane Gilpin Company 
for stock deliveries to the Company which 
were not credited to Crane Gilpin & Com¬ 
pany's account as follows: 

Crane Gilpin & Company charged on 


August 1, 1917—100 shares Wright- 

Martin.. . $1,437.50 

Bank credited them for purchase for 
account of Mrs. Allen—50 shares Wright- 
Martin . 718.75 


Remainder, not credited by Bank,— 

50 shares . 718.75 

Crane Gilpin & Company charged on 
August 3, 1917—100 shares Wright- 
Martin. 1,425.00 


Total not credited by Bank. $2,143.75 


We examined receipts dated August 1 
and 3, 1917, signed by A. B. Claxton for 
the above 200 shares. 
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Included in the Time C >llateral 

32 Loans was a note by Mrs. Bertha 
M. Allen. Under instruction from 

the borrower, the Treasurer sold, through 
Crane Gilpin Company, 20 shares of In¬ 
ternational Nickel, which formed a part of 
the collateral to that loan, and purchased 
in lieu thereof, through the same brokers, 
50 shares of Wright-Martin. The proceeds 
of the sale of 20 International Nickel, 
$764.60, were duly received by check from 
Crane Gilpin & Company. Credit was 
passed to the account of Crane Gilpin & 
Company for the purchase of 50 shares (4* 
Wright-Martin. in the amount of $718.75, 
by a deposit slip; another credit, in the 
amount of $764.60, purporting to he for 
the further purchase of 150 shares of 
Wright-Martin, for account of Mrs. Allen, 
was passed to the account of Crane Gilpin & 
Company, by credit slip dated August N. 
1017, approved by the Treasurer. Sub¬ 
sequently on October 4, 1017, by charge and 
credit tickets, the erroneous credit of 
$764.60 to Crane Gilpin & Company’s 
account was canceled by credit of that 
amount to Time Collateral Loans, the 
tickets reading that such amount repre¬ 
sented the sale of 20 shares of International 
Nickel. 

The purchase of 50 shares of Wright- 
Martin for $718.75 was charged through 
the settlement sheet to Time Collateral 
Loans; and the amount of $764.60, pur¬ 
porting to be for the purchase of 150 shares 
of Wright-Martin, was cleared 

33 through cash by the check of the 
brokers for that amount. 


Forward . 

A. B. Claxton, Treasurer—(Forward) 


$2,143.75 

$2,143.75 
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1,000.00 


Checking Accounts—(Continued). 

R. J. Sellman, l nsettled Loan Account. 

Items were overcharged to tins account as follows: 

A|>nl 2o, 1916.—For interest stated to have 
been paid to the Equitable building Asso¬ 
ciation $250.00. Such item was again 
(haiged, June 13, 1916 (included in an 
amount of $490.00) when payment of 

that, interest was actually made. $•>,-,() on 

November 6 1016.—Interest paid to the ' 

equitable Building Association, $ 250.00 
iat amount also appearing on the 
charge ticket—was actually charged to 
he account *1,250.00, or on excess of 1,000.00 
April 1 J 1 /.—Disbursements of $313 13 

made on behalf of this account—that 
amount also appearing on the charge 
ticket—was actually charged to the 
account a s $1,313.15, or an excess of.. . 1,000.00 

T 1lL°Z Char f e ~ I{ - J ' Scllman Unsettled 
Jvoan Account . 

Julia M. Fletcher— 1 Trustee Account . 

On December 12, 1914, a charge of $6 000 00 

° 4 pf made *>>e account of The .Munsey Trust 
Company, 1 rustee for Julia M. Fletcher with no 
explanation therefor. This amount, as stated by the 
Treasuier, represents funds diverted to his own use. 

Sundry Trustee Accounts 

_ The Treasurer, Mr. A. B. Claxton. informed us that 
® lc< ‘ 0l '«I the following amounts as Treasurer of 


2,250.00 
(3,000.00 


4,500.00 


a ts — . .... s. m JS 

“'S':::::::::::.n«2 

K, Z. Ze\ely . 1,000.00 

$4,500.00 

Total—A. B. Claxton, Treasurer—(Forward) .. $ 14 , 893.75 
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35 That schedule correctly sets forth the results of his advice 

and conversation with Mr. Claxton; in the report of an audit 
they do not put in a report of personal conversations; it is just a 
statement of the actual facts as they exist; Mr. Claxton told him that 
the item or charge of $11,000 in the Munsev Trust Company trustee 
for Julia M. Fletcher account was made by him, Claxton ; witness was 
handed the original individual ledger sheet showing the Julia M. 
Fletcher trustee account, marked for identification defendant's ex¬ 
hibit No. 2 and testified that the item of $0,000 that he has been 
testifying to appears there under date of December 12th, 1914; he 
could not find any charge slip for this. He knew a whole lot about the 
Grace Thompson account when he was making the audit and had 
conversations with Claxton about it but right now he does not remem¬ 
ber one thing. 


36 Thereupon the plaintiff* recalled Mr. George B. Fraser, 

who was shown the letter dated Januarv 4th, 1918 on the let¬ 


terhead of the Munsev Trust Company and who testified that he sent 
that letter; that at the time he was just an employee; he became sec¬ 


retary on February 4. 1918; sent the letter at the direction of the 
officers of the Trust Company; he does not know which one; sent it 
on January 4th. Thereupon the letter was offered in evidence and 
reads as follows; 


(Letterhead of Munsev Trust Co.) 


a 


Dear Sir : 


a 


January 4, 1918. 


“Re Adjustment of Your Accounts. 


“The $10,500 adjustment you are making through Mr. Minker 
does not include item of $2,250.00 charged against unsettled loans 
R. J. Sellman, nor does it make adjustment on the $2,143.75, being 
the amount reported against us on Crane, Gilpin & Company’s hooks. 

“We expect, therefore, that you will pay this $2,250.00, and to 
furnish the necessary evidence to prove your contention that your per¬ 
sonal transaction made the charge of $2,143.75. 

“The one hundred shares of Chicago & Alton stock, together with 
present credit balance with Davies Thomas & Company applies against 
the Crane. Gilpin account if any loss should be sustained by the bank 
in that account, and if no loss should he sustained in that account, 
it then applies on the $2,250.00 unsettled loan R. J. Sellman account. 

“Also the proceeds from the sale of the ten shares of the 
37 Munsev Trust Company stock to apply as a credit against the 
$2,250.00 unsettled R. J. Sellman account. 

“You understand that the $10,500 on which settlement is being 
made is solely the claim we have placed against the Globe Indemnity 
Company, and does not cover any other claim. 

“Yours very trulv, 

(Signed) * GEORGE B. FRASER.” 
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Thereupon on call by plaintiff the defendant produced note dated 
December 27, 1917, which reads as follows: 

“Plaintiff’s Exhibit No. 5. 


$10,500. “Washington, l). C., December 27, 1917. 

“Three months after date for value received, the undersigned 
promises to pay to the order of the Munsey Trust Company, Wash¬ 
ington, D. C., the sum of ten thousand, five hundred dollars at the 
Munsey Trust Company of Washington, 1). C., with interest at the 
rate of six per cent per annum, — said interest as the holder hereof 
may elect, having deposited herewith and pledged as collateral secur¬ 
ity for the payment of this and any other liability of the undersigned 
to the holder hereof the following property to wit: Twenty S’* 
(meaning shares) “International nickel: two S Porto Rican Tobacco- 
ten S. Haskell & Barker Car Co.; ten S. Penna. Max. Fuel Co.; twenty’ 
n\e S. Butterworth Judson Corpn.; ten 8 Illinois Surety Co * the fol- 
lowing real estate notes: $4,500; $2,000; $700; and $1,000 all dated 
January did, 1918, and due in one year; and assignment of policies 
in Manhattan Life, and Mutual Life Insurance Co’s, the market 
value of which is now $—” (unfilled); “and it is understood and 
agreed by the undersigned as follows: 

38 “!• That upon demand of the holder of this note he will at 
the absolute option of said holder, either deposit additional col¬ 
lateral security to the satisfaction of the holder, or pay on account of 
this note such cash sum as the holder may consider equivalent to 
an L de fti eClat !° n of said collateral below the value above fixed ■ 

• that the collateral herewith placed, including any and all 
additions thereto, or substitutions therefore, together with anv and 
all securities and property in the possession of the holder (belonging 
to any of the parties liable hereon) whether offered or left with the 
holders hereof for collection or safe keeping shall be held as one 
general collection for the whole, or any part, of this, any or all 

obligations due, or hereafter should become due In- the undersigned 
to the said holder; h 

That if default be made in any of the above agreements this 
no e — any and all obligations or liabilities of the undersigned to the 
holders hereof may, at the option of the holder, become immediately 
due and payable as though they, any or all of them, had matured. J 
. pon default in payment of principal hereon or interest 
thereon as herein provided, or upon the non-performance by the 
undersigned of any of the agrements herein contained or iii the 
e\ent of an application for the appointment of a receiver, filing of a 
p tition of bankruptcy or a general assignment by or against the 
undersigned or any party liable hereon, or on any act of insolvency 
however direct or indirect, the holder hereof is authorized and em¬ 
powered at its option, with or without notice, to sell at public or priv- 
ate sale or on the stock exchange and deliver to the purchaser 

39 hereof the whole or any part of said collateral and any addi¬ 
tions thereto, or substitutions therefore, free of all trusts and 
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claims, tlic proceeds of such sale to he applied to the payment of this 
and any and all obligations due or which may become due by the 
undersigned to the holder with interest after deducting all legal and 
other costs of collection sales and deliver/. Should the holder hereof 
take any proceeding with respect to the collection of this note or the 
holding or sale of said collateral, or any part hereof, the said holder 
shall be paid such additional costs and expenses as may be caused 
thereby, including reasonable counsel fees. 

“Upon any sales by virtue hereof, the holder may purchase the 
whole or any part of the above said collateral discharged from any 
right of redemption, which is hereby expressly waived and released. 

“5. On the failure to comply with any of the agreements herein set 
forth, the holder may at his option appropriate and apply to the pay¬ 
ment of this note, or any other direct or contingent obligations or 
liabilities of the undersigned to said holder, whether now existing 
or hereafter arising, any and all moneys in the hands of said holder 
on deposit or otherwise, to the credit of, or belonging to, the under¬ 
signed, whether this note or any other said obligations or liabilities 
are due or not. 

“(>. To remain personallv liable for anv deficiency in the collateral 
security for the payment of this note and any or all obligations of the 
undersigned, and to pay reasonable counsel fees and any costs incur¬ 
red by the holder in connection therewith, waiving any bene- 
40 tit, exemption, or privileges under any law now or hereafter 
to be enforced. 

(Sgd.) “C. \V. MINKER, 

501 Center Market.” 

The foregoing note was on a printed form of collateral note. 

Thereupon the plaintiff offered in evidence four real estate col¬ 
lateral notes referred to, a note for $4,500, note for $2,000, note for 
$1,000 and a note for $700; each of these notes is dated January 3, 
1918, payable one year after date to the order of Clarence W. Mi niter, 
all being made by Arthur B. Claxton and endorsed by the plaintiff 
Minker with the exception of the $1,000 note which is made by Frank 
A. Jennings to the order of Clarence W. Minker and endorsed by 
him. The $4,500 note is a third trust note, as well as the $2,000 
note; the $700 note is a first trust note, and the $1,000 is a third 
trust note. 

Thereupon the plaintiff called as a witness Wilton J. Lambert, 
who testified that he was general counsel for the Trust Company in 
October, November, December, 1917 and January, 1918; that he 
dictated the affidavit of November 13, 1917 of A. B. Claxton, subject 
to the information he got from Mr. Claxton; had it written up by a 
stenographer, was dictated in the Director’s room of the Trust Com¬ 
pany; he did not see it written up, but saw it afterwards; he was 
present when it was executed according to his best recollection. On 
cross examination witness testified with reference to the preparation 
of the affidavit that as he recalls. Mr. Lucas who was an insurance 
man, and Mr. Dewart, who was the general manager for the F. A. 
Munsey Company were having a conference with Mr. Claxton and 
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41 Snted toloX M ‘, hat Claxton 

those gentlemen and 7 •! of his conference with 

affidavit form; the idea n< tli-it , " 1,ncss ,0 I m < the matter in 
finance company ivitn,»«- il ' thev wanted to have it for the in- 

«on and asked him a number of'alS"* " ith f Mr -. CI «- 
■nformation as he asked for it r. * laxton was furnishing 

there out of which la 1,1 |?T? n ' ly ref «"“8 to hooks he had 
"hat witness dictated was morel" M |S° " S lnfo . rnla ‘ ion i and 
stance of what Claxton was g L ],j r,mnio K f ',rm the sub- 

done m the presence of Mr 1)1 m ’ Wltn j es ? recalls, was 
Miss Dickerson he thinks took the notes’- liu’® S ’,7"!' Mr c| axton. 
of the stenographers in the Munsev Trust r! ,)u ' ker8 °? was one 
Mr Claxton sat at the table and the wii, ' , , ‘ i ,' ny; as he recalls, 

ami Miss Dickerson sat on the other si,le ,he end of ,he ‘“We 

who testified"tlm't Do'’w!,'-! 1 D,r!!ii.!K - SArthur b - Claxton 
C ompany until October ]<I17- ,ij,, , . < ‘ i, ''Ui-cr for the Munsey Trust 

December, 1017 when Mr A ,k ( '"J£ . lh " oecasion in 

hert and Mr. Henry in the M„ w v 'r / . y' 011 "ith Mr. Lam- 
"cre two conference's, one was 0 „ , Si, , 1 0,11| . >any offices; there 

as to whether that was the first . - v , 1,10111 '"Si is not certain 

he was not present a. Ml ' n [l™™ ’^ not rwa " t,la ‘ date; 
Sunday morning conferences-m l? ’ " a . 8 l m><i ent at all of the 
f amber t’s office after Mr. I.ainhe i-t ,'t ' , | lonnn «'"'ey went into Mr. 
the conversation by saving: ^ ,ere and Mr. Minker began 

4 


pany 




assured him; there were present Mr'°l "‘'*1 T,""'' 1 Mr Lambert 
^■sk of the Globe Indemnity Coi Henry «nd Mr. 

dent of the company and Mr. Sisk icpre.seiUcd the h*’ r™ V1Ce presi ' 
Aobody at anv time that he knew of i n e bondln £ oompanv. 
he contrary suggesting that t e w no h T " ns *°. Mr - linker io 
thln £ from the Munsev Tnwi r\ , bad at any time taken any- 
"'at he had taken anv 'of I mo, e • /il’ ''V' 0 ™ '° W Mr ' linker 
Being asked how Mr.'Minker ha ni'm. f, M,lnse - V Tr »8t Company. 

at the first conference, witness testified" iImT l" 1 ’ ,h ° re lf 1,0 kno " s 
Minker and the latter did i • at bo vv ?nt to see Mr 

-Mr. Minker then that he ‘was guilt!- 0 ?,'Me " sk ’° :1 " lle,ller he told 
moneys of the Munsev Triwt r T f ha\mg taken any of the 

Told Mr Minker he was not^mHtv'"no one" 0 ** “ f did n°' ” 

Being asked whether he heard -mVtl ' T Resent at that time 
conferences in December 19ir' as m whetl' edher of ‘hese two 

- -«r. Minker ‘i/F 

4—3993a ' S ’ “ " Js Mr - Lai11 - 
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bert who said that at the Sunday conference. Later, in January, 
1918, he received a letter from the Munsey Trust Company dated 
January 4 . 1918, referring to a further claim against him by the 
Trust Company, being the letter which has been offered in evidence; 
lie showed that letter, or referred to its contents to Mr. Minker 

43 in Mr. George E. Sullivan’s office in March, *1918, when the 
witness went to consult him ; that letter was among the papers 

that witness took to Mr. Sullivan’s office. Being asked whether he 
told Mr. Minker about the report of the auditor to the effect that he 
had diverted moneys of the Munsey Trust Company to his own use 
witness testified that he had never seen any report and, therefore, 
could not, and did not, tell Mr. Minker; he never told Mr. Minker 
about that affidavit of November 13, 1917, which had been put in 
evidence. Witness says first acquaintance with the Jacobson drafts 
that have been referred to being in existence in the office of the 
Munsey Trust Company was at the time the hank examiner dis¬ 
covered them and Mr. Pope, the vice president, and the hank ex¬ 
aminer were checking them off; cannot fix the date bv an\ memo¬ 
randum; his recollection is that it was the latter part of No\ ember, 
1914; either the first part of November or the latter part of August. 
On cross examination witness testified that the first conference that 
he had with Mr. Minker relative to Minker coming to his assistance 
in this matter occurred a week or so previous to December *23. 1917 ; 
the latter is the date of the Sunday conference; this conference was 
the second of the two conferences mentioned by him because they 
had one short conference and then agreed to wait, until Sunday 
morning; that short conference was in Mr. Lambert s office and the 
same gentlemen were present as at the Sunday meeting, nameh as 
far as his recollection goes. Mr. Sisk. Mr. Henry, Mr. Lambert, Mr. 
Minker and himself; Mr. Dewart was not there at either one of these 
conferences; witness was only present at part of the first con- 

44 ference; cannot sav exactly how long; so far as his recollection 
goes all that took place at the first conference was merely ar¬ 
ranging to meet the following Sunday morning. I pon being asked 
to state just what occurred at the Sunday morning conference wit¬ 
ness testified that Mr. Minker began the conversation by saying: 

“Tn order that there will he no misunderstanding he wanted to 
know whether I was guilty of taking any of the money of the Munsey 
Trust Company.” 

And Mr. Lambert assiu’ed him that witness was not guilty of 
taking any. Mr. Lambert said, No, 1 was not guilty; being asked 
whether Mr. Minker used language exactly to the effect of whether 
or not he was guilty of taking money from the Munsey Trust Com¬ 
pany or whether that language was his conclusion as to what was 
said at that time witness testified that: “Those are the exact words 
that Mr. Minker used.” The matter of taking real estate notes and 
the form in which they were to he put was gone into and the value 

of those stocks: . __ T . . 

“Q. What was the object of the meeting at all? M hat was the 

purpose of Mr. Minker and you going there that morning? A. The 
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Munsey Trust Company had made a demand through the bonding 
company. The bonding company had made a demand on me. 

“Q. And prior to that time had you executed this affidavit that 
lias been spoken of dated November 13, 1917? A. I signed a paper 
that Mr. Lambert prepared. 

“Q. You knew what you were signing, did you not? A. I did 
not. 

“Q. Did you read this paper over? A. I did not read that 

45 paper over thoroughly. 

“Q. Do you want the Court to believe that you signed both 
pages of this affidavit and did not know anything about what was in 
it? A. 1 want the Court to believe the actual facts. 

“Q- \\ hat are they, Mr. Claxton? A. The actual facts are these: 
It was about the end of a two-day conference in regard to the whole 
matter with Mr. Lucas and Mr. Dewart. It was the Board meeting 

day or executive meeting day, which is held about three o’clock,- 

(interrupted) p. 29. 

“Q. Can you not answer my question as to whether you want the 
Court to believe that you signed both pages of this affidavit and did 
not know anything about what was in it? A. I did not realize what 
was in it. 

“Q. Did you know what was in it? A. I did not know what was 
in it, no. 

“Q. Did you read that before you signed it? A. I did not read it. 

“Q. Is it not a fact that you testified in the case that you instituted 
against the Trust Company growing out of these transactions that 
you did not read it carefully? A. Well, that is I simply ran my eye 
down it. 

“Q. You did read it, though, did you not? A. I simply ran my 
eye down it, and that was all there was to it. 

"Q. Did any one prevent you from reading it? A. Yes, sir. 

“Q. Who prevented you? A. Mr. Henry and I were hold- 

46 ing a conversation at the end of the director’s tabic. 

“Q. Who prevented you fro mreading it? You say you 
ran vour eye down it; who prevented you from reading it carefully, 
all that vou wanted to? A. No one but myself.” 

M itness further testified that was the only explanation he had to 
make that he did not realize what was said in the affidavit ; that he 
scanned it casually and did not care to read it more carefully and 
that he had his reasons for that; he took an oath to it before Mr. 
Fraser and knew Mr. Fraser was a Notary Public authorized by law 
to take acknowledgments and with that knowledge swore to the state¬ 
ment after signing it; Mr. Lambert got the information with which 
to prepare that affidavit from Mr. Lomerson and did not get any from 
the witness; the witness was there at the time; did not hear him dic¬ 
tating it to Miss Dickerson; knew he was dictating something, was 
dictating a statement in regard to the whole case; witness heard Mr. 
Lambert dictating, but was talking to Mr. Henry at the end of the 
directors’ table; lie was right in the same room with Mr. Lambert 
when the latter was dictating it and knew what Mr. Lambert was 
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doing, dictating a statement in regard to the whole matter for him 
to sign. Prior to the execution of that allidavit lie had not made up 
a statement in regard to his transactions in the hank, that is the 
debits and credits of the Julia M. Fletcher, trustee account; 11 ic state¬ 
ment referred to was simply taken off the books and was not checked 
up by the original; the statement was shown to the witness and wit¬ 
ness testified that it was in his handwriting and was prepared by him 
at the request of Mr. Dewart: at the bottom of what purports 

47 to he a copy of the Julia M. Fletcher account, where there 
is a summary, that it represented a summary made by witness 

taken from the items there the heading is not in the handwriting 
of the witness; he does not know to what it refers; “This says some¬ 
thing here about the top of it ‘Loan account, unsettled loan account, 
unsettled loan account of J. R. Selman—that is not in my handwrit¬ 
ing,” does not know that it refers to H. J. Selman; knows that there 
is an R. J. Selman who had many dealings with him in the bank; 
Selman was a depositor. The next to the last page in defendant’s 
exhibit No. 1 is in the handwriting of the witness; it shows a list 
of names and amounts with the names on the right hand side of 
Jacobson, and Beattie A: Jacobson and it may mean the checks, the 
Jacolison checks: 

Q. Do you mean to say, Mr. ('laxton. that you have no idea what 
it is? A. That has been some years ago, and you want me to testify 
to this thing as guessing at it. or from my knowledge.*’ 

‘Q. Mr. ( laxton, looking at the next to the last page in defendant’s 
exhibit No. 1 l will ask you what that purports to set forth? iA. The 
entries on this side of the sheet seem to he the Jacobson drafts and the 

Beattie drafts. Whether or not it is the exact amounts I do not 
know.” 

Referring to the items “The Julia M. Fletcher trustee account. 
$2,036. < 8, amount received by Julia M. Fletcher’ witness testified 
that that was in his handwriting and was taken from the 

48 ledger, largely; from the Fletcher account; that it is an ac¬ 
count gotten up from the Julia M. Fletcher account as it ap¬ 
peared on the ledger and the purpose of getting up that account was 
at Mr. Dewart s request and it was turned over to Mr. Ivomerson be¬ 
fore the witness left the hank and was done to ascertain just how the 
account stood; he furnished all this memoianda to Mr. Lomerson and 
turned over all of those sheets that are together as one exhibit. Being 
asked who prepared the statement on the preceding sheet headed in 
another handwriting “J. R. Heilman account*’ witness said that he 
made all of that memorandum as a result of the request of Mr. De- 
wart, as Mr. Dewart knew witness was familiar with those accounts 
and wanted to know just what the condition of them was; Mr. Dewart 
did not give any other reason or state why he wanted the information 
from the Sellman account. 

The witness went to see Mr. Minkcr the first time which resulted in 
Mr. Minker coming to Mr. Lambert’s office as testified to. lie told 
Mr. Minker that the bonding company had made a demand on him 
for $10,500; he did not tell him how they arrived at those figures, 
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because he did not know how thev did so* he did not toll i,„ 1 . 1 
signed this confession. Being asked why he did not tell Minker who 
was h.s rnond, witness testified that Mr. Minker wa' l'is fnend and 
at that time lie did not realize or know the purport of that confession 
r papei, he will not say it is a confession. That is the onlv reason 

Ke^d f takcn th! lms hiS friend ,hat he lmd si «ned » confession 
*<u ne nad taken this money or was responsible for it in •irlduion 

to me * ate of mind he>was in i he did not tell Mr. Minker tliai hi had 

49 in id'V < P j- h , c accountant. that he put this $4,500 

-l». m Ins jeans nor did he tell Mr. Campbell so. Whereupon 

o' er the objection of the plaintiff that it is not responsive to the 
folTows^ Xl ' !11,nat,0n ( ' VlUch <llC Court o'ciHiled), witness testitied as 

Q. Mr. Claxton, I will ask you the direct question whether nr not 
A.Tdill £ a " V ° f ‘ h,S moncy fro,n tho Minsey Trust Company? 

i.. , 1 ^' ' " ' ll , a i i k vou "Aether you took anv of the monev referred to 
n Ins part of the confession: 'I further sav that on or ahmO Ap ,1 24 
lhlh, covering a period from that time to April 17 1!) 7 I bmk 
sums amounting to $2,500 of the money of the Muniv Trust f W 
pany which I-covered by making entries of $250; $1*000 • $1 000 
on dates respectively April 25, 1010; November 0. 1010 and April 

to on o'wn !,s e e aCC0Unt °' ’ SclI,nan -’ ? A 1 di <> not divert them 

- T. tJK,"'. . .... 

Q. Ihd you receive that money from someone? A. I did 
Fletcdier'account.’’ 011 d ° W ” h W A ‘ *** 11 >° on the 

Witness further testified that this money was not deposited bv Mr 
. liman with him to apply on the account of the interest on the Julia 

' 1 in' mVbp7 UI 't’ <h u * 16 !' loney was not P aid to him but came 

50 ti. k 111 ,llc ordinary course of business; that at that 

time lie was treasurer. 1 

. .1 I L ow y° u apply it to the account of Julia M 

I letchei. A. By charge and credit slip 

i "7 W'-V 1 ;; 1 yon «lo that? What did vou have to do with anv 
A P None ’’ C was niakm « tlm.ugh the receiving teller’s cage? 

"Q. AVhy did you apply it to the Julia M. Fletcher account this 
money to Mr. Sell.for |„. ,itl“<1 (o "re"i.“ 

ZEiixz »- 

,i V r" vr m d ■\ 0U lakc Muils cy Trust Companv money and rive 
the question 1 101 trUStCC af>< ' 0 "'" credit for i,? A - 1 did not get, 

ileteher account?'’ 1 A° So'that she could draw "her 'interest JuUa M> 
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“Q. In order to make up the interest on those fictitious entries of 
$6,000? A. I do not know whether it would he on this $6,000; the 
money that she had coming to her, which she was entitled to. 

‘•q! Is it not a fact. Mr. Claxton, that you were using these moneys 
of Sellman in order to keep the Julia M. Fletcher account alive 
51 because of this fictitious entry of $6,000? A. Yes. 

“Q. So—I want to understand it—you took money that, 
according to the bookkeeping account at least, belonged to the Munsey 

Trust Company and- —. You say I took—if you will say I 

transferred, 1 will agree with you, but- 

“Q. Do you make a distinction between taking money and manipu¬ 
lating books so that it showed that it goes to somebody else than to 
whom it belongs? A. Yes. I think there is a difference there, yes. 

“Q. Let me understand this: How did you know that the Sellman 
monev had come from the receiving tellers cage it it did come 
through there so that you could make these fictitious entries. A. I 
was like any officer of the hank. 1 had knowledge of the accounts of 
the bank. 

*‘Q. You were working with Hill on that, were you not? A. I 
was not. 

“Q. How did you know—was it your custom- A. I did not 

know anything about the $t>.()00 entry until after January 1, 1915; 
after it had been made. 

“Q. And. with knowledge of the fact in January, 1915 that a 
fictitious entry had been made in the Julia M. Fletcher trustee ac¬ 
count. you. from that time on. attempted to cover it up by trans¬ 
ferring these credits, did you not? A. I simply wanted to get the 
thing straightened out and tried my best to get Hill to get 
5*2 this thing settled. 

“Q. lhit your idea of straightening this defalcation or 
whatever you want to call it, of Hill’s up was by covering up the 
transaction by these entries, was that it? A. No. 

“Q. Is not that what you did? A. Simply to keep it going. 

“Q. Well, in keeping it going you would be deceiving somebody? 
A. I do not know. The only one I talked about the Jacobson 
drafts- 

“Q. That is all right. 1 am only asking you. Mr. Claxton. whether 
or not in keeping it going you were doing it in a way to deceive the 
examiner of the Treasury Department, were you not? A. No. 

“Q. You were not? A. No. 

“Q. Would not the entries as made indicate that everything was 
perfectly regular about the Julia M. Fletcher account to an expert 
accountant that came along and examined the books? A. 1 do not 
think it would if you went into it. 

“Q. You do not think it would? A. No." 


53 The witness further testified that Mr. Lambert was the per¬ 

son he referred to when he testified: “They told Mr. Minker 
that the amount of $10,500 covered everything," no one else stated 
that. That the letter he received from Mr. Fraser in January, 1918 
he showed to Mr. Sullivan in March, 1918; being asked why he did 
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M°inker'nt/ 1 } 1 1°t' 111 n so . ( ^ ner ^ r / 1 Sl . lllivan > representing him and Mr. 
^ ij. 4 , witness said that was the time they engaged Mr 

Sullivan and they brought all the papers and the letter was am<me 

C’toaEin r ' S,lll,ViU1 J*V f ore he was indicted and first took any 
;J n V!! T \t aS 'r e hls * ransa ‘ ,tlon ‘"><1 Mr. Minker’s trans- 
\f. 5„!r i M. unscv 1 rust Company at the time they consulted 

the ! I 0 " " 1K ' h " as ,l> ore 'be indictment; being asked who was 
the official or person connected with the Trust Company with whom 

!lI “ Mr Minker first took up the matter of attempting to repudiate 
e transaction, witness testified that Mr. Minker Van answer as o 
that—that witness did not. 

Thereupon the plaintiff look the stand on his own hehalf and testi- 
hed that he is a resident of Washington and engaged in the meat 
i j*] ess 1,1 O'liter Market; has l>eeii a resident, for ebdit years and 

i'lO-dlom 1 Ar,1 '" r B ClaX ', ,m al '< a " »ve years; whence nmde the 
* ,< 00 promis-flrv note to the defendant in this ease it was undated: 

»:?«nlrr? aM'S r ... ~ " ,c «* . ... 

. Objection was made to this line of testimony unless it is merely a 
ciieumstaiice in connection with the proving of the allegation of the 
hill as the fact whether or not that instrument was dated is not a 
giomul alleged to set aside or eam*el it. 

t... Mi'. ^iillivan: The date is simply important to show the 
f ransaction because it is dated hack December 27, CUT be- 

f ic he transaction went through: and the instrument itself referrs 
to collateral it of January :t. 1018, after the .late that it purport 
to bear. ha so-called date is not the date of the transaction It 
could not he liecause it is dated before the occurrence of ome him 

IS uti'Sr’ -'""'C'"- 1 - 11'« -... aiS'S 

Thereupon the witness testified that this note was discounted with 
the Trust Company on January 11, 1918; Mr Henry took hie 
book and inserted in it *10,7,00, immediately made out a check for 
l,at an,ount *® 'he credit of the Munsey Trust Company and that 
cry day, according to the statement which he got on ihe firs of 
I'ebruarv, ,t showed the $10,500 was taken out of his account Tim 
witness identities Ins bank-book showing the passing of that amount 
to Ins credit on January 11, 191,8 with Mr. Henry’s initials no , 
minute elapsed after Mr. Henry gave the credit in his ll's k’before 
he took from witness the check for the same amount • check was not 
given in settlement of any indebtedness of his. but the officers of the 
- lunsev Trust Company, Mr Henry vice president, and Mr Wilton 

sum of ido 500*7" ,0, :r cl ’ l,im ,l,at 'be bank bad lost the 

■ uni of $10,.,00 I sang the principal and interest on twelve worthless 

diafts suppose, to he of a man by the name of Jacobson and his 

secretary Beattie telling witness that these drafts were be, P ng cashed 

by a paying teller by the name of Hill and Mr. Claxton be 7" 

* ,e . treasur l er of ">e bank was held responsible for the act they 

claiming he was indiscreet and negligent in his duty Mr 

Henry and Mr. Lambert stated that Mr. Claxton positively had not 
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taken any money of the Munsey Trust Company; previous to this 
date. January 11, lit 18, when he gave this note and cheek he had had 
conferences with the officers of tlie Trust Company in regard to the 
matter; the first conference was on the afternoon of the day of De¬ 
cember lf)th. the dav Mr. Claxton came to his place of business and 
saw him: witness called Mr. Lamhcrt up and told him at that time 
Mr. Claxton came in a sad condition and was very much broken up 
and witness might say. in the attitude of crying; tlie witness went 
out there and he said: “Minker, I am as innocent as a baby in your 
home vet the Munsey Trust Company is making a demand on me 
for $10.o()0.” Being asked whether or not Claxton stated he had 
taken any of that money witness testified: “As 1 answered, he said 
lie was as innocent as a babv in my home of the charge that was 
being preferred against him/’ 

W it ness further testified that Claxton said he was held responsible 
for these worthless drafts they claiming be was neglectful; he did 
not talk very much with Claxton in his condition as he could not 
get very much information out of him; he got from Claxton that “he 
was held—he had not taken any moneys, but he was held for 
the acts of another, in other words, he had been a victim of cir¬ 
cumstances. That is the way he pictured it to mo.’’ 

\\ it ness further testified that he then called Mr. Lambert 
on the phone and told him Claxton was down there and was 
crying and was in a terrible state of affairs and he said: 

“Tcs. Claxton is in a rather peculiar position and some of his 
friends had better come to his assistance;’ or something to that ef¬ 
fect; witness then arranged a conference with him for the next day. 
The following dav, Thursday, December 20th, about nine-thirty, 
witness called at the Munsey Trust Company at loth and II Streets 
and went to Mr. Henry, the vice president and told him what Clax¬ 
ton had told witness. I he first thing he asked Mr. Henry was: 

“Mr. Henry, do you feel that this man has gotten any of this 
money?’ He said: “Minker, I feel positive lie did not get any of 
the money, hut he has been a little indiscreet in some of his business 
methods.” A conference was then arranged between Henry, Sisk, 
Claxton and witness later on in the same day in the office of Mr. 
Lambert; they were in conference by themselves first and the ques^ 
tion was asked Mr. Lambert in the presence of Mr. Henry: “Gen¬ 
tlemen, I want you to tell me, man fashion, do you feel this man 
got any money of this company, this bank?” He said: “Positively 
I feel that he did not:” and they went on a rigomarole and witness 
raid he wantel to help him if he could, if the man was innocent and 
if he was a victim of circumstances; it was at this conference that 
Mr. Lambert suggested: “Why not get. your father-in-law who has 
just purchased $30,(100 worth of notes through this hank to put up 
some of those notes as collateral for this:” and witness refused to do 
it, saying that his father-in-law had been kind to him but he had 
never asked him a financial favor; that at witness’ request, because 
of his business, the conference went over until Sunday; Sisk 
bitterly opposed that and told everybody in the room he had 
been down there over a week, that something must he done or 
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lie was going to the District Attorney, and, in fact he walked un 
and down the floor acting like a wild Indian. Finally they agreed 
to wait until Sunday; Sunday morning about ten o’ciook they met 
again and at this conference the question was again asked them by 

“Gentlemen, do you feel that this man has gotten any of the 
moneys of this Company? I want you to be frank with me; I have 
thought o\er this matter squarely;” And witness told him that he 
wanted to help Claxton, but it was a great responsibility and he was 
just starting out in business and said “Do you feel that lie has taken 
any of this money?” and they all answered to a man: “We posi- 
tnely feel that lie did not take any of this money.” It was then that 

SI " Ile< ' , le no , te 10 s, ’? w 111 S°<»1 faith—this note of $10,500 
w Inch was signed on that particular day. That note that was signed 

was signed in blank on December 23rd. two days before Christmas- 
.ometime in December he was first informed in Mr. Lambert’s office 
that the proposition had been refused by the Munsey Trust Com¬ 
pany; it was understood this note for $10,500 was to" cover all the 
indebtedness of Mr. Claxton; in other words he would be a free in 
diMdual after that matter was settled; Mr. Lambert said that and 
Mr. Henry and Mr. Sisk and Mr. Claxton were present • this was p 

rntd'" 1 ' ay i <0nferen r ; he f!i<1 not a « ain hear from them he thinks 
until some time in January when he was informer! 1 i 

»™I>W l, t v ,n? ,i« U& “ 

-o ' " \ cxo<llto<1 ill form and he signed and it was transferred 
" Ja ' l,lal '- V w,len they arranged it and put it in wit- 
, ,. e l> '’ok- more was heard from it until February 10th • 

he dismissed the thing from his mind when lie received „ 
from Mr. Lamber-’s office February in"' recei \ ed a message 

up there and Mr. Lanffiert tohi hfm ffa’t theTstrfet Atm' he W ! nt 
getting on to it and that witness wanted to get somebody busy with the 

to Claxton put in evidence- first s’J- l , u, ?, T \ ust C °mpany 

°r « h ',:«"« 

lie would never give the note and cheek about* which® he 
5—3993a 
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Witness further testified that lie signed the notes because they told 
him that Claxton had taken none of the moneys of the Trust Com¬ 
pany and they talked to him as though Claxton had become 
59 the victim of circumstances through the acts of somebody 
else; he relied upon no other representations in giving this 
note except what he has told. 

Witness further testified that in the conference on December 20th 
before Mr. Claxton was called in, Mr. Lambert went on to sav that 
when this audit was made as a result of which Hill was found to be 
an embezzler in the amount of $20,500 besides these worthless drafts 
in question, Mr. Claxton was the only man in the bank who favored 
this audit and Mr. Pope and the rest of the officers opposed it. He 
also stated that when he went to the bank to get any information Mr. 
Claxton was the only man from whom he got any information about 
it; and also stated how the whole responsibility of the bank, so to 
speak, rested upon the shoulders of Mr. Claxton. Neither Mr. Clax¬ 
ton nor Mr. Henry, nor anybody, told him that Mr. Claxton was a 
defaulter; prior to the exhibition of this $10,500 note at the last ses¬ 
sion of the testimony he did not know that the date December 27th, 
1917 was inserted in it; had never seen that note after December 
23rd, 1917 when he signed it and the amount $10,500 was filled in 
there and he signed the note in blank that he has testified to; on 
January 11th, 1918, when this note discounting transaction was put 
through, he never observed what date was in this note; had never seen 
that note from Sunday, December 23rd, 1917 until it was exhibited 
in court on Thursday last; had been informed on December 20th 
that his proposition or arrangement that lie was to give this note had 
been refused and was advised that it would be accepted on January 
lltli. 1918. Thereupon the witness was asked the following ques¬ 
tion : 

00 “Q. Did you ever tell anyone that you agreed to the date 

December 27th being written in there or anything whatever?” 

To which question objection was made on the ground that there is 
no effort to cancel this note on any other grounds than misrepresen¬ 
tation under the bill in this case. 

“The Court: I do not' believe that the testimony ought to go in for 
the purpose of showing the note was without any authority * * * 

1 sustain the objection with leave to reoffer the testimnoy when we see 
what the case is.” 

“Mr. Sullivan: That will make us bring the witness back, Your 
Honor. 

“The Court: I would just as soon have it stay in subject to objec¬ 
tion, but not subject to an amendment, because it is in.” 

\\ hereupon the Court received the following answer: 

“A. I positively did not.” upon the understanding that such 
would be the testimony if Mr. Minker was recalled to the stand if the 
Court subsequently holds that it is proper to receive such testimony. 

M it ness further testified that the $10,500 note is the only one that 
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he ever gave to the Munsey Trust Company in connection with this 
transaction; that in giving the note there was a certain amount of 
sentiment to it in addition to the two representations about which he 
has testified; Claxton had five children and in 1917 the world was in 
a turmoil, Claxton had become tlie victim of circumstances when 
millions were buying Liberty Bonds; witness did not have one cent 
to gam in the transaction financially but they had pictured this man 
as the victim of circumstances through the acts of another, 

61 an embezzler and a defaulter, which they recognized_Mr! 

Lambert told him Mr. Hill was a defaulter to the sum of $26 - 
oOc besides these worthless checks he had cashed. Witness had 
looked up Mr. Claxton’s record and he wanted to thresh the proposi¬ 
ti™ out as ]t appeared to him; witness has a wife and ehild; has not 
to tIirow aw «y 5 "hereupon Court interposed as follows: 

‘The Court: I think we are going pretty far afield, Mr. Sullivan.” 
and the further answer of the witness along this line was excluded 
Witness further testified that before filing the bill in this case he 
ea led on Mr. Lambert in company with Mr. Sullivan about March 
6th; he first went to the office of the F. H. Smith & Company and 
saw Mr. Henry who was employed by that company; he called on 
Air. Henry and Mr. Lambert upon the advice of Mr. Sullivan; heinu 
asked whether or not it was then known that Mr. Claxton was liable 
to be indicted by the Grand Jury as a defaulter he testified that on 
February 10th he received this telephone message from Mr Lambert’s 
office whereupon he was informed that he should get somebody busy 
with the District Attorney’s office and that was the first time that he 
knew that it was claimed that Mr. Claxton was a defaulter. Witness 
further testified that it was his purpose in visiting Mr. Lambert and 
Mr. Henry to get evidence: they had informed him that Claxton had 
not taken any moneys of the Munsey Trust Company and it was his 
purpose to find out if the District Attorney was laboring under a 
talse impression and he wanted to get them to come out man fashion 
and go to the District Attorney and tell him that he was on the 
wrong side and if they found they were misrepresenting facts 
b- to witness then witness and his counsel intended to take 
action to repudiate this note which they did. On cross ex- 

?? lir ^i tl0n vvlt ? ess was ask °d to again state what was told him by 
Mr. Claxton when the latter came to see him on the evening of De¬ 
cember 19th and testified as follows: ‘Tie came to me crying; he 
claimed that they were accusing him of being responsible for the 
oss to them, for you, your bank, the sum of $10,500; he stated that 
lie was as innocent as a baby in my home and unless the thing was 
made good they were going to send him to jail. 

“Q. So that at the very first moment that Mr. Claxton came to you 
and broached this subject you knew that there was some question 
about his being responsible criminally for his conduct, did you not? 
A. That is what he told me.” 

J the four notes are on properties belonging to Mr. Claxton; 

the MH) note is on a vacant lot of Mr. Claxton’s; the one of $1,000 
is a third trust note on property belonging to witness. At the time 
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Mr. Claxton owned the other collateral named in it excepting said 
$1,000 trust note; all the stock named is owned by Mr. Claxton. lie 
telephoned first to Mr. Lambert on December 19th around five or five- 
thirty; Mr. Claxton was standing on the outside of the telephone 
crying; told Mr. Lambert that Claxton had come to him crying and 
said they were accusing him of being responsible for this loss to them 
of $10,500 and Mr. I^imbert agreed that was true and said that unless 
somebody came to his assistance, some of his friends, it would prove 
verv serious for him, and witness asked Mr. Lambert to hold 

V • 

63 off until he could see him, which he agreed to do; Claxton 
did not mention the Hill and the Beattie and Jacobson drafts 
at that time; on December 20th at nine-thirty he called at the branch 
office of the Munscv Trust Com pan v at 15th and II Streets and inter- 
viewed Mr. Henry. Mr. Henry did not go into details about the 
Jacobson and Beattie drafts; the first (juestion he asked was for Mr. 
Henry to tell him man fashion did he feel that Claxton got any of 
the moneys of the Munsev Trust Company and he said positively, 
positively no that Mr. Claxton was indiscreet in some of his business 
methods or policies; Mr. Henry did not mention any of the drafts; 
they were not brought out at that time; he just stated that he had been 
indiscreet or used some term of that kind; at that time Mr. Ilenrv 
arranged a conference with Mr. Lambert. Mr. Sisk and Mr. Claxton at 
4 :30 on the afternoon of the same dav: at 1:30 of that dav he went to 
Mr. Lambert s office and in the early part of the conference Mr. 
Lambert, Mr. Henry, Mr. Sisk and witness were present; Claxton was 
called in later. At that conference the transactions in connection 
with the Jacobson and Beattie drafts were gone over; the drafts were 
there he thinks; they said that they had to incur the loss of these 
drafts for the sum of $10,500 which included principal and interest 
and Mr. Claxton, the treasurer of the bank, was held responsible for 
them; and witness asked them whether or not they felt that Mr. 


Claxton had gotten any of the moneys of the Munsey Trust Company 
and they said “No’’; and they gave him the assurance that this sum 
of $10,500 would clean him up with them. 

“Q. At that time were any other transactions talked about 
64 except the Beattie and Jacobson drafts? They assured me 
that this would clean him up for them. 


“Q. As I understand it, then, they had these- A. To the best 

of my knowledge they were mentioned. Whether they were present 
there I do not know, hut the sum of $10,500 was mentioned as con¬ 


nected with them.’’ 


When asked whether or not it was true according to his recollection 
that at the time they said that as a result of the Beattie and Jacobson 
drafts they had sustained a loss of about $10,500 for which Mr. Clax¬ 
ton was resj>onsiblo, witness replied “That is true;” that they felt 
positive he got none of the monies of the Munsey Trust Company; 
that they said this covered everything. When asked if they said 
that Mr. Claxton was responsible for that, however, witness replied 
“That is true.” Witness further testified that while it was true that 


the conclusion was made that they had sustained a substantial loss of 
$10,500 as a result of cashing the Beattie and Johnson drafts and 
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the " itness *° «*lieve 

«ed that thUt had Wore J ? ctlT further ‘"f 

roo<„; that Mr. Claxton was outside in themUeroom lZr^T ! ° " 
before lie was sent for- tW m m • ! ue . In lo 01 20 minutes 

December 6 2Srd T,t ^T* 

"as attmded^y the'sanicfplmties'^tlwt Mr Claxton'was'it'the Sun Z 

65 rs .rasssi^g-g- ? 

was there ahead of him • thnt i, n ’ < ai T r , 11 , ^ r - Claxton 

«.rf 1« .nd the wiines, went .,,! ' "“ ry d “" l " 11 

SShb "« "Win «Ud 

and the way of adiu^tinc it -iml tr * Vi• <lx on was responsible for 
offered to give K ? ffcr f d llls Proposition which was “I 

realizing though that some of'"hese’eollat“rail of Mr'Cl’ 

not ^amount to very much becau* XT were third d,d 

anee that this man was no defaulter * * *’ , V, T th th 1 ?*** 

my personal note for $ 10 , 500 .” W hen «mkeH if h V wouI( L« lve 

ssn& 

collateral was with his sanction the wit.IeL replied‘‘Yes’’ C1 ' “ 

,i 8 X rt*? '» 

settling up or clearing un the in,) I t' l ' ani l < ,, l for the purpose of 
Munsev Trust Compaq| \ 1 f ,W n !f of Mr Claxton with the 

mit the proposition 1 to New'York -Melt b‘ * 0 /. ake them and sub- 
Lambert was the one who put MieVlO >oo £T n,bc J? q '", te wdl Mr - 

3S£ l " 0J Z 'HZ “Id'™ Sz Z 

^ hen asked if he understood that if his proposition of *10 -mo 
accepted by the (New York nennln on i m- V T p , 1 11 ., t*0,o00 was 
mitting the proposition the Ivor * _^mbert said he was sub¬ 
turned over t p i Beattie and Jacobson drafts would be 

witness said ^ “ Yes ” The 

MrC*axton 

ff S r !t-:tfHr 

tl0n P a >- at a "; ‘ ba ‘ Mr. Claxton asked after theZote l^fgKf 
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lie might get these drafts, and thinks it was Mr. Lambert who said “I 
don't see any objection to it;" that he believes Mr. Lambert was the 
spokesman for ail the parties hut that was after the note was signed; 
that that was on the 27th (23rd)—“As I said before, the note was 
signed on the 23rd and this was after the note was signed. Claxton 
says ‘do 1 get those notes, worthless drafts?’ Mr. Lambert says: 
‘I don't see that there is any objection to it.’ ” 

Witness further testified that lie went to see Mr. Fraser to get these 
drafts and cheeks at loth and II Streets. Northwest, hut added to that 
that he was at the bank on some business of his own and didn't 
G7 go particularly to get those drafts; that he did go there and 
get them but that that was not his main object in going; that 
he happened to be at the hank and just asked for them, and they were 
given to him; that he relies on the judgment of his counsel that the 
date on which they gave them to him was February 4th, 1918. 

The witness further testified that the next time after December 
23rd, the Sunday conference, that he next had any interview with 
anybody connected with the Trust Company was on December 26th 
when he received a telephone message from Mr. Lambert’s office to the 
effect that the proposition had been rejected by New York; that that 
was about all of that conversation, and added that it was over the 
telephone. The witness further testified that the next time after the 
26th of December that he had dealings in connection with the break¬ 


ing of this note was on January 11th when, about ten minutes after 
nine, the telephone rang; Mr. Henry was on the phone and witness 
was asked if lie would come up to the hank at 15th and II Streets, 
Northwest. The witness testified that he had seen Mr. Claxton oc¬ 


casionally between the 26th of December and the 11th of January; 
that lie does not know whether he saw Mr. Lambert during that same 
interval of time. The witness testified that in response to the tele¬ 
phone call he went to the bank at loth and II Streets; that no one was 
present at that time except Mr. Ilenry and himself; that that was 
when this transaction occurred whereby $10,500 was passed to hi; 
credit and he gave a check and also endorsed the collateral notes; 
that he thinks it was on January 3rd he got Jennings to sign the 
$1,000 third trust note—that he did not procure Jennings' sig- 
68 nature, hut the Munsey Trust Company did; that Jenning- 
was already in the Trust Company. 

Tho witness further testified that after January 11th the next 
occasion upon which he saw any officer or anybody connected with 
the Trust Company was February 11th when he received a tele¬ 
phone message from Mr. Lambert's office, and that he went there; 
that between January 11th and February lltli he could not say 
how frequently he saw Mr. Claxton but that Mr. Claxton might have 
stopped at his place in the market every other day*or something 
like that; that he saw him occasionally during that month; that 
after February lltli the next person he saw relative to this transac¬ 
tion was his attorney, Mr. George F. Sullivan, which was on March 
6th, to the best of his knowledge, and that that was the time when 
he and Mr. Sullivan went to see Mr. Henry and Mr. Lambert; 
that they went to see Mr. Henry first; that at that time the only 
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knowledge he had that Mr. Cluxton’a transactions with the bank 
were under investigation by the District Attorney’s office was from 

it **1 " r - ' a, ". K [ t . la< _ faid; that he had no positive knowledge of 
t othcnuse. Asked if lie made any further investigation between 
ebruary 11th and March 6th the witness stated that he was relv 
mg upon counsel. Asked if his counsel had brought to his a«en- 
on the fact that an investigation was being made by the District 
Attorneys office the witness replied that his counsel had said noth 

yinhd lands 6 in *">* *he mattert-’ 

„ The witn «* fur ther testified that the purpose of his visit to Mr 
Henry was to get a letter he might take to the Trust Com ,anv-‘T 

69 splfed • S ‘Mr "t" “t*? M ' I , I ? nry thc distinct question, I 

stated. Mr. Henry, I have told my counsel, Mr Sullivan 

whom I have engaged, that you folks told me that Mr Clay¬ 
ton got. none of the monies of the Munsey Trust Coompanv ’ He 

U 1 a ’ lt \fr e SMn S< . n< ‘ e ° f t ^'' Sullivan: ‘We are positive he told vou 
tnat. Mi. Sullnan asked the question ‘Then von nrp nnt m ;„* n i' 

or Mr. Minker is not being to you?’ He says ‘No, sir ’ ‘Well then”* 

Mr. Sullivan says, would you object to giving me a letter to that 

effect so that 1 might go to the Trust Company with it’’ He said 

ha he couldn’t do that without the advice of Mr. Lambert that 

that was the substance of the conversation he had with Mr Henrv 

at that time; that after March 6th, 1918, he did not to his knmil 

edge, see any of thc officers of thc Trust Comn-m,- ™ », k ' 

nected with it about this transaction. 1 V °’ a " yone COI >- 

. Thertmrion the plaintiff offered to the defendant the draft referred 

on Vl sIf 11 ’ \f c J A r ,SOn an , <1 ,lea,,i< * draft®, the drafts were offered 
on behalf of Mr. Mmker and the defendant refused to take them 

70 t l - lft - a " noune< ‘ f] ‘hat he would keep their offer open 

t » th ? fuhstancc of all of the ev idence offered on' be¬ 
half of the plaintiff in chief. 

Thereuiion the defendant called as a witness Julian Lucas Ir 
alio testified that m 191, he was vice-president of Davis Dorland’ 
New Aork, Insurance brokers, and in the latter part of 1917 had 

rrVuniv Trustee *’ ,,in *° n "J -- deffitions 

ill tne Munsey 1 rust Company and at that time met Mr Claxton 

On or about November 13th 1917, was present at a eonference wUh 

aid Mr II '' hen here .' vere ? Iso l ,rcsent Mr. I-omerson, Mr. Dewart 

called in m draft** '^irT t lmes; remembers Mr. Lambert being 
, , cd n * t0 an .aidant; on or about that time Mr. Claxton 
.d spent some time in preparing a long hand statement which was 
subsequently reduced by Mr. Lambert into typewritten forarZ 

ciaxt > on Se Mr B n n !' " ‘a d.'Datcd, typewritten and submitted to’Mr. 

• ^ ? xton during the preparation of the statement fur¬ 

nished information; after the statement was written Mr Claxton 

n nd ' 0 it i Considering the circumstances, 

* . Claxton s condition in the judgment of witness was normal. 
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Thereujxm Albert W. Sisk was called as a witness and testified 
that he had been with the Globe Indemnity Company of New York 
since January 1st. 1017; in the fall or winter of 1017 he came to 
Washington relative to defalcations in the Munsey Trust Company 
in which his company was interested and met Mr. Claxton on that 
occasion and also Mr. Minker, the plaintiff; does not think he was 
present when Mr. Claxton signed the statement of November 13th, 
1017; about that time had a number of talks with Mr. Clax- 

71 ton relative to this trouble; he recalls two occasions when 
Mr. Minker came to the office of Mr. Lambert at meetings 

which he arranged for; one meeting was either Sunday morning 
or Sunday afternoon and one a few days before that; at the first 
meeting it is his recollection that Mr. Henry was there and Mr. 
Lambert and Mr. Minker as well as himself; Mr. Minker simply 
told them that he had known Mr. Claxton a long time and wanted 
to make good his default; prior to that time had had a number of 
conferences with Mr. Claxton; does not think there was any definite 
amount mentioned at that meeting as constituing the default; there 
was some amount fixed between $10,500 and possibly several hun¬ 
dred dollars more but his recollection is not so clear on that. Wit¬ 
ness does not recall any statement having l>een made by Mr. Minker 
at the first conversation to the effect that he wanted to know man to 
man whether or not Mr. Claxton had converted any of the money 
of the Munsey Trust Company; he did not ask that to witness’ 
knowledge; witness did not hear any such statement as that; does 
not recall Minker during the conversation in his presence ask the 
question as to whether Sir. Claxton had taken any of the moneys 
of the Munsey Trust Company; he may have asked if Claxton had 
gotten the benefit personally of any of the moneys that had been 
taken; does not recall any question of the kind in which Minker 
used the language: “Gentlemen, 1 want you to tell me man fashion 
do you feel this man got any of the money of this company, this 
hank?” the statement was never made to Minker by anybody in the 
room at that time that Mr. Claxton did not take any of the money 
or get the benefit of any of the money that was taken from the 
bank; such a statement was absolutely not made. Being 

72 asked whether or not at the interview of the morning of 
Sunday December 23rd Minker made this statement coming 

into the room, or after he had gotten into the room: “Gentlemen, 
do vou feel that this man has got any of the moneys of this Com- 
panv? I want you to he frank with me; 1 have thought over this 
matter squarely'and want to help him but that is a great responsi- 
hilitv as 1 was just starting out in business and was taking a great 
responsibilitv. I)o vou feel that he (referring to Claxton) has taken 
anv of this money?” Witness testified that his recollection was not 
so clear on that; Minker may have asked if Claxton personally got 
the benefit of it ; he cannot remember what was said at that meeting 
but he does remember that Mr. Minker came down with Mr. Clax- 
ton and he was there in Mr. Lambert’s office; he cannot remember 
the exact statements; Mr. Minker simply came in with Mr. Clax¬ 
ton and reiterated what he had said, that he had known Mr. Claxton 
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all of liis life and that Claxton had four or five children; that he 
(Minker) wanted to settle this matter. Being asked whether or 
!?£', tllc statement or anything like it was made to Mr. M inker- 
J hey all answered No, we positively feel that he did not take any 
of this money witness testified: ‘‘No sir” ^ 

On cross examination witness testified that he does not think he 
talked to Mr. Minker except on two occasions; possibly met him once 
or twice casually outside of Mr. Lambert's office; outside of those 
meetings lie never had any talk with him except on those two oc- 
caseins, he thinks; when he met Mr. Minker on the first 
«d occasion lie thinks Mr. Lambert, Mr. Henry and possibly Mr 
Lomerson were present, he docs not recall distinctly; the first 
conversation was held m the presence of all of them; the second con¬ 
ference on Sunday lie remembers Mr. Minker and he had quite a 
011 ^ talk out ill the hall during the eonference; the matters he has 
testified to oeeurred during the two conferences; lie does not recall 
whether Mr. Minker was the first person to speak; Mr Minker 
stated at that first conference that Mr. Claxton hid come to see him 
about bis trouble with the bank; and be had known Mr. Claxton a 
long time; that Mr. Claxton had handled Mr. Minker’s affairs in 
too trust Company, and they were more or less intimate and if 
there was any way in the world the thing could he fixed up he 
wanted to do it and was prepared to go to the limit to help Mr. 

( laxton ; lie cannot, recall that he used the particular word “default” 
or any particular word; when he testified in his direct examination 
that Mr. Minker wanted to make good Mr. Claxton’s default that 
was unquestionably the substance of it, make good bis shortage in 
the bank; could not sav whether he used the word “shortage” or 
default, that was '"iqnestionably what was meant; does not know 
it Minker asked whether (laxton personally got the benefit of any 
of the monev; does not think Minker stated that he had known 
Claxton all Ins life; had known him quite a while; that witness 
does remember that Minker said Claxton had handled his busi¬ 
ness affairs with the Trust Company very satisfactorily and that he 
had had all of his business done there with Mr. Claxton and he 
thinks Claxton brought Minker’s account to the Trust Company- 
Ins best recollection is that Minker said he had known Claxton’ 
quite a number of years three or four or five years; he thinks 
Mr. Minker may have asked Mr. Lambert if Mr. Claxton 
-4 benefited pcmmally m the matter; he talked to him along 
that- lino, lie is ijiute sure he did; witness remembers on direct 
examination answering one of Mr. Lambert’s questions stating that 
lus recollection is rather hazy as to one or two matters; he has for- 
gotten what hey were; remembers Mr. Lambert asking him the 
question ,1 Mr. pinker had asked if Mr. Claxton had token any 
of the money and he said Mr. Minker to the best of his recollection 
I 'd not a?k lhat question; does not think that Mr. Minker was told 
by anyone present that Mr. Claxton had not got the benefit of any 
of the moneys of the Munsey 1 rust Company because nobody knew^ 
Ins recollection is not clear as to what answer was given to Mr’ 
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Minkcr if Mr. Minker had asked whether Mr. Claxton personally 
got the benefit of any of the moneys of the Trust Company, because 
he does not know, as a matter of fact nobody knew absolutely .whether 
Mr.Claxton did benefit personally or not because the whole thing 
hinged around certain drafts which Mr. Claxton claimed amounted 
to $10,500; he thinks he knew at that time of the incriminating 
affidavit of Mr. Claxton of November 13, 1917; could not say 
whether he knew of the auditor’s report at that time; he had seen 
the auditor’s report a number of times but could not say whether 
he knew of its existence at that time or not; does not know that it 
was completed at that time; the witness, representing his company, 
was particularly interested in those items in the $10,500. 

On redirect examination the witness testified that he thinks the 
draft proposition was quite fully discussed; there were a number of 
drafts; according to his recollection Mr. Claxton had them that day; 

they had been drawn by a man named Jacobson and an- 
75 other party named Beattie on different newspapers all over 
the country and had been cashed by Hill the receiving teller 
and had come back dishonored; and those $4,500, and $0,000 false 
entries covered the deficit resulting from the return of these drafts; 
those are what are known as the Jacobson and Beattie drafts; thinks 
Mr. Claxton had them there the day that Mr. Minker was present; is 
not positive about that; it is his recollection that Claxton brought 
them in there to the conference room one Sunday, either this partic¬ 
ular Sunday or another Sunday when Mr. Birdsall who represented 
the National Security Company was present; does not recall whether 
anything was said in Mr. Minker s presence about where those drafts 
came from or how Claxton happened to have them. 

On recross examination witness was asked if he remembered 
whether it was the occasion when Mr. Birdsall was there or one or 
both occasions when Mr. Minker was there that reference to this 


$6,000 entiy to cover up the Jacobson drafts was alluded to and testi¬ 
fied they were alluded to continually, that is the Jacobson drafts; the 
$6,000 entry to cover up the Jacobson drafts was alluded to at these 
conferences when Mr. Minkcr was present, lie was sure; the drafts 
came to be mentioned because it was said that they represent the 
shortage; he does not remember who in particular talked about that; 
y ta ked a ut tliem. meaning the Jacobson drafts; it was 


Claxton s explanation of the shorta 
was made to Mr. Minker at these 


ge; being asked what explanation 
two conferences witness testified 


that the only explanation that could have been made to Mr. Minker 


was Claxton’s own explanation that he made this 


false entrv and 


misappropriated this money; he means Mr. Claxton's own ex- 
76 planation to everybody; the only thing witness ever got was 
Claxton's explanation; that has been hashed over fifty times 
he guesses in the presence of everybody; does not know how long he 
had been down here working on this and other matters; he could dis¬ 
tinguish between what was explained or stated at former conferences 
and what was stated at these two conferences at which Mr. Minker 


was present; they had a number of other conferences regarding 
other matters in connection with the bank with which Mr. Claxton 



MUNSEY TRUST CO. VS. C. W. MINKER. 


43 


was not connected directly; lie thinks that at the two conferences or 
either one of them at which Mr. Minker was present the subject of 
the false entry of the converted money and the shortage of Mr. 
Claxton was discussed in Mr. Minkers presence; it was probably dis¬ 
cussed by everybody; he could not say who talked about it; they all 
talked about it; that is what they were there for; Mr. Lambert and 
witness he knows talked about it. Being asked whether they had the 
accounts there to show Mr. Minker witness testified that that is what 
they were there to settle with Mr. Minker; did not have the book 
himself, does not recall what he had th£re; it was something ad¬ 
mitted; there was no occasion to have any proof; he absolutely defi¬ 
nitely remembers himself mentioning to Mr. Minker a false entry 
by Mr. Claxton of $6,000 in the Fletcher account; he surely men¬ 
tioned that to Mr. Minker; being asked what was his purpose in men¬ 
tioning it witness replied that that was a part of the shortage; he 
could not give Mr. Minker any explanation of the shortage except 
Mr. Claxton s own explanation which was that it was a false entry 
,n;l de to cover up a shortage in the receiving teller’s cage, made 

77 bv Mr. Claxton to cover up a shortage in the receiving teller’s 
cage and witness mentioned that himself to Minker. Re¬ 
members testifying in the Claxton case as follows: “Everything was 
very pleasant, I remember, between everybody. There was nothing 
said about a criminal prosecution outside of this compounding of 
felony that we were naturally avoiding it; 1 know I was because that 
has been my training.” 

Thereupon Benjamin A. Lomerson was called as a witness and 
testified that he is an accountant and in the fall and winter of 1917 
was engaged by Mr. Frank A. Munsey personally for the Frank A. 
Munsey Company, and in connection with his engagement came to 
Washington to make an investigation of the finances of the Munsey 
Trust ( ompany and while here met Mr. A. B. Claxton; he was pres¬ 
ent at the time Claxton executed the paper writing called in this case 
a confession, dated November 13, 1917; when the paper writing was 
prepared there were in the room Mr. Claxton, Mr. Dewart, Mr. Henry 
and witness part of the time; Mr. Lambert came in towards the close 
of the conference; he does not recall what Claxton and the other 
gentlemen had been discussing prior to the time that Mr. Lambert 
came in but he does recall what witness discussed with Claxton; 
when Mr. Lambert came into the room he assisted Mr. Claxton in the 
preparation of the statement; the preparation of the statement was 
three-cornered; Mr. Claxton read and referred to notes making a 
declaration to Mr. Lambert who in turn dictated it to the stenog¬ 
rapher; Mr. Claxton explained the items to Mr. Lambert and he 
explained it to the stenographer who was in there to take it and after 
the affidavit had been put in typewriting witness saw it in the hands 
of Mr. Claxton who signed it and he seemed to witness to read 

78 it several times, read at it; he held it in his hand for quite a 
little while and ultimately signed it; witness is now employed 

by the Starr Company in New York and is no longer with Frank A. 
Munsey or in any way connected with his interests; he was present 
at each of the meetings held on December 20th and December 23rd; 
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he was present at various times and brought to that conference cer¬ 
tain data that was asker for which he had in his accountant’s hag and 
some of which was in the vaults of the Trust Company downstairs; 
lie was not there through all of the conference; there were intervals 
during which he left the room; he was in and out; remembers Mr. 
Minker being there; he did not hear any statements made by Mr. 
Lambert or anvbodv present to Mr. Minker that they felt satisfied 
that Mr. Claxton had not gotten any of the money of the Munsev 
Trust Company. 

On cross examination witness testified that he was in and out at 
the two-day conference in November at which Mr. Claxton was pres¬ 
ent all the time; witness was in and out frequently getting papers: 
and he was here the following month, December, 1017; he went 
back several months after that; he reorganized the entire outfit and 
was kept here until that work was completed; he represented Frank 
A. Munsev; met Minker possibly twenty times, possibly one hundred 
times; met him more than one time; does not recall whether his first 
meeting with him was at the conference of December, 1017, his recol¬ 
lection is that the first conference lasted considerably over an hour, 
perhaps three; cannot state when it began, hut he recalls it was in the 
morning; the second conference began in the neighborhood of ten 
o’clock and lasted considerably past luncheon time; he was at these 
two conferences at which Mr. Minker was present as a con- 
79 suiting accountant and passed on various matters and pro¬ 
cured various papers that were asked for by the Munsev Trust 
Company; many of the papers he had in his accountant’s hag; he 
should say that he was present ninety per cent of the time of each 
conference; just short intervals he would leave the room to get a 
paper or perhaps would he working over something getting data 
from his bag and not particularly following the questions that might 
be before the conference at that particular instant. 

On redirect examination witness was asked what, if anything, at 
the two Minker conferences did he hear about Claxton’s shortage 
of $10,500 growing out of the Jacobson and Beattie drafts and testi¬ 
fied that there was a very general discussion: it is very difficult at this 
time to clearly recall what each person there did: he recalls having 
procured Mr. Claxton’s longhand statement from his hag and having 
read to the members at the conference the items, the checks and 
drafts cashed for Jacobson and for Beattie; the statement to which 
witness has reference is on next to last page of what is known in this 
case as defendant s exhibit No. 1 ; Mr. Minker was there at the time; 
does not recall whether anything was said at that time about the 
$6,000 entry in the Julia M. Fletcher account; he procured defend¬ 
ant’s exhibit No. 1 from Mr. Arthur B. Claxton and the same is in 


his handwriting. 


80 Thereupon Benjamin A. Lomkrson was recalled and asked 

whether or not he had further refreshed his memory upon 
what occurred during the times that he happened to he present at 
the conferences at Mr. Lambert’s office when Mr. Minker was present 
and testified that he had and that lie recalled Mr. Lambert’s charge 
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at the opening of the conference in this language: “Now, before 
anything is said or done it must be understood and agreed that 
nothing which may be said or done will bind or be construed to 
help aid Mr Claxton to the extent of anything in the event of crim¬ 
inal action being taken.” lie also heard Mr. Henry sav that- “If 
reimbursement is not made the bank will protect itself; suit will be 
begun. Air. Minker was present and participated in the confer¬ 
ence when both of these statements were made. 

On cross examination witness testified that lie remembered 
ol testifying in the Claxton case while under examination by Mr. 

Lambert; that he remembers having testified to a conference 
in Lamberts office with ( laxton and thinks he remembers this ques¬ 
tion and answer: 1 

By Mr. Lambert: 

Q. I will ask you whether or not at any conference at any time 
in my office when Mr. Claxton was present or Mr. Claxton and Mr. 
Minker a statement was ever made by me to Mr. Claxton that if he 
did not settle up we would refer the matter to the Department of 
Justice or to the District Attorney?” 

and remembers answering: 

“A. I heard no such statement.” 

He also remembered being asked: 

“Q. In all of your interviews and conferences at which Mr. Clax- 
ton was present was there at any time a suggestion or intimation or 
direct threat made to him of prosecution in the event of his not 
making a settlement?” and remembers answering: “No.” 

He remembers the further question: 

^\i Ie /i 0U present at an > r ti,ne when anybody made any state¬ 
ment to Mr. ( laxton to the effect that we could not promise him any- 

t nng in reference to prosecution?” and remembers answering* 
^members being asked: “State what that was?” and an¬ 
swering: ‘ Mr Lambert at a conference said that anything that took 
place during the conference would not in any way have any bearing 
on future action.” 

Thereupon Samuel I). Henry was called as a witness and testified 
that he was vice-president of the F. A. Smith C'o.; that in 1917 he 
was vice-president of the Munsey Trust Co.; he recalled the morn in ir 
co Member 20th when ’Mr. Minker called at his office in the 

1 rust Company and interviewed him; the substance of that 
interview was “a ways and means for Mr. Minker to make 
££,,1 which amounted to between $10,500 and $11- 

000; he did not send for Mr. Minker but Mr. Minker volunteered 
and came in of his own accord; had known Minker prior to that 
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time; cannot say whether this was the first time that Minker spoke 
to him about the Claxton shortages: there were many conferences in 
respect to that shortage. He never made the statement testified to 
by Mr. Minker as follows: 

“Mr. Henry, tell me man fashion, do you feel that Claxton got 
any of the moneys from the Munsey Trust Company?” and he 
never replied to that question: “Positively no; Mr. Claxton has been 
indiscreet in some of his business methods, or policies, or something 
to the effect that you were very strenuously insisting that he had 
not gotten any of the moneys of the Munsey Trust Company.” He 
never made any statement to Mr. Minker substantially to that effect. 
Probably next saw Mr. Minker on the Sunday following; what oc¬ 
curred at that meeting was this: The amount in question was $10,- 
500 and one of the many questions that came up regarding the note 
to be given by Mr. Minker; what collateral was to be given to that 
note; the terms of the note were discussed and the time of the note 
was discussed; thinks Mr. Lambert, Mr. Lomerson and possibly Mr. 
Pope and Mr. Minker and Mr. Sisk were there; thinks that during 
that conference Mr. Lomerson produced the memorandum in Clax¬ 
ton s handwriting identified as defendant’s exhibit No. 1 ; there were 
a great many memoranda produced that day; being asked what, if 
anything was said in reference to the attitude of the Trust 
S3 Company with respect to the payment of the moneys around 
which the shortage had occurred; witness testified that Mr. 
Minker appeared there as a friend of Mr. Claxton very ready and 
willing and anxious to help Mr. Claxton find ways and means and 
they discussed as to how he could do it; there were certain collaterals 
being furnished by certain friends of Mr. Claxton, certain collateral 
to be furnished by Mr. Claxton himself in the form of junior loans on 
some property; the note, the time and terms of the collateral and 
the amounts were discussed; the witness said that the Munsey Trust 
Company was going to collect this money, that they had lost large 
sums of money previously, and they were going to collect this money 
in a civil suit regardless of anything that was done there that dav 
and that they could not interfere and would not interfere with the 
criminal end which was then in the hands of the Comptroller of the 
Currency and the Department of Justice; being asked whether at 
that interview he or anyone present assured Mr. Minker or said to 
Mr. Minker substantially that they felt positive Mr. Claxton had not 
gotten any of the moneys of the Trust Company witness testified: 
“We most emphatically did not” nor was anything said at that con¬ 
ference substantially to the effect that no official of the Companv 
present or anyone representing the Company present felt or be¬ 
lieved that Mr. Claxton had gotten any of the moneys of the Trust 
Company; the Beattie and Jacobson drafts were discussed at that 
meeting; nothing was said at that meeting or any other meeting at 
which Mr. Minker was present to the effect that the $10,500 would 
clear up all the indebtedness of Mr. Claxton to the Trust Companv; 

the sum had not been definitely ascertained: the $10,500 was 
84 based on the report of the auditor who had examined up to 
that date. Next saw Mr. Minker when he called at the 15th 
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dn . ( ^ y street branch of the Munsey Trust Company subsequent to 
this Sunday when, in consum-ation of tlie previous arrangement, 
the note of $10,500 was signed and dated. Witness identifies the 
note already offered in evidence and testifies that he thinks part of 
the hst of collaterals was inserted previous to Minker’s signature and 
additional collaterals were added either at that time or later; the 
entire handwriting of the note is in the handwriting of the witness 
with the exception of the signature; thinks that the collateral w^as 
placed in the note at the Sunday conference; the list had not been 
completed until at that time; the rest of it, including the date and 
the amount and the interest rate were filled on the date that Mr 
Minker signed it and before he signed it; the $10,500 credit was 
passed to Mr. Minker about the 10th or lltli of January following 
the signing of the note; at that time the list of collaterals had been 
completed; Mrs. Claxton had been in and signed the deeds of trust 
on the property and the collateral list was then complete; as a part 
of those collaterals the notes dated January 3rd, 1918, were turned 
over. Part of the real estate covered by the deeds of trust is in Wash¬ 
ington and part in Montgomery county, Maryland; had a later 
conference with Mr. Minker subsequent to the consum-ation of the 
note transaction when he called with Mr. Sullivan at the office of 
the Smith Company; at that time a request was made of witness to 
write a letter in behalf of Mr. Claxton which he declined to do with¬ 
out consulting the attorney of the Munsey Trust Companv 
oo A question came up as to whether or not certain features of 
the case, whether or not Mr. Claxton had obtained the moneys 
amounting to $10,500 or not, or any part of them and witness’ an¬ 
swer to that was that he believed Mr. Claxton had obtained at least 
part of it; he did not give them the letter desired; he does not recall 
^ her conversation with Mr. Minker; he never reiterated when 
31r. Sullivan was present and never made a statement to the effect 
that he reiterated what had previously been said that he did not feel 
or was not satisfied that Mr. Claxton had gotten any of the moneys 
of the Trust Company. 

“Q Mr Minker lias testified, Mr. Henry, that at that interview 
he stated to you that he had told his counsel, Mr. Sullivan ‘that you 
folks told me that Mr. Claxton got none of the moneys of the Mun¬ 
sey Trust Company;’ and that you replied ‘We are positive he told 
you that anil that you were asked by Mr. Sullivan, ‘Then vou were 
not mistaken or Mr. Minker is not being to you,’ and that vou said; 
No, sir. Then Mr. Sullivan said: ‘Well, then, will you object to 

fnrnnS I ’ 1 *! 1 effect 80 tllaf I "light go to the District At¬ 

letter, and I won d have been very glad to have given it to him be- 

^ e t^, Sy " ,pat, V eS ," ere r," 1 Claxtorl > but 1 «>uld ""I give a letter 
' r * CIdXt ™ "^ llc h would not state the facts, and my knowdedge 
of the case. That was the kind of letter they wanted.” “ ^ 

80 n cross examination witness tostifiod that he first saw the 

«plU,o(;U note at the Sunday conference; it was not complete 
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on that (Into; they tilled in the collateral, discussed what the 

87 collateral would he, the terms of the collateral; they had a 
partial list of the collateral at the time and he put it in the 

note in that green ink; the list of collateral was subsequently added 
to; the note was note dated at the same time but was dated subsequent 
to that about a week; the date was put in the note the day Mr. 
Minker signed it; that this note was started to be prepared on Sun¬ 
day and merely part of the collateral was filled in; probably only the 
part referring to the stock; the second and third trusts were not put 
in at that time; that was put in hut thinks subsequently to then; 
does not know; it is in his handwriting; all or part of the note which 
recites the securities and collateral was written on that Sunday and 
the real estate notes subsequent; cannot say positively; the collateral 
on that Sunday had not definitely been agreed upon; they filled in on 
that day part if not all of the collateral; part or all of the collateral 
was put in on that Sunday; cannot remember whether all of it went 
in or not; cannot say whether it was all entered on that Sunday; he 
thinks it was all put in or almost all of it. He got the figures $10,500 
at the time of the auditors report according to his recollection; at the 
time this note was made the $10,500 in it did not represent all that 
Claxton wa s responsible for; the auditors continued; they had not 
finished their report at that time; at the time the $10,500 was writ¬ 
ten in there that was all the information they had; knows about this 
feature of the ease disclosed in the testimony that this matter was 
referred to New York for consideration and was at first refused as¬ 
sent ; it was not referred — by witness and he does not recall the date, 
whether it was before or after Christmas; it may have l>een 

88 a few days before or a few days after; the discussion of the 
terms of the note was because Sir. Minker was to get as much 

time as he could on this obligation as they agreed to give him time, 
to carry that note for a year hut they put it in the form of a three- 
months’ note which they could carry over for the year if he paid the 
interest promptly when it was due; Minker was endeavoring to get 
as much time as possible and they were all discussing all features of 
it at that conference; it was understood at that conference that the 
note was to run for three months; witness did not write it in at that 
time; it was written in on the 27th of December, the day that the 
amount and time and date were put in and Mr. Minker affixed his 
signature; Mr. Minker was present on the 27th of December when, 
the date and time of note was written in; this was at the 15th and H 
Street branch of the Trust Company; he is positive about that date. 
He personally conducted the transaction of putting the money to the 
account of Minker and having him check it out on the 11th of 
Januarv; at that time the note he thinks was in the 15th and H 


Street office: he thinks at that time the note was physically ex¬ 
hibited and presented, as that is the time it went to Minker's credit; 
it was in the hands of the note teller, the discount teller, the usual 
course, went from the officer to the. note teller; he has testified that 
at that time the note was physically there; does not know that any¬ 
body was present except Mr. Minker and himself on the 11th of 
January; he cannot tell whether the note was just where Mr. Minker 
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could see it on January 11th; that is a very large room, or it may 
have been in the note teller’s cage, it may have been in the vault, 
it may have been on witness’ desk; when the money went to 
89 Minker’s credit witness and Minker were at his desk and he 
does not recall anyone else present; he cannot recall whether 
the note was at his desk. \\ hen be bad these talks with Minker he 
did not disclose to him all of bis knowledge respecting the relation 
of Mr. Claxton to the shortage in the Company; was not called on to 
disclose all of the information lie bad; be was not asked. Remember- 
testifving in the Claxton case as follows: 


“Mr. Minker came into the matter at the request of Mr. Claxton 
and not at the request of the Munsev Trust Company; he came in 
absolutely on the information that Mr. Claxton gave him; and I did 
not feel that I should enlighten Mr. Minker or give him all the facts 
T had in my possession.” 

Witness further testified that be remembers being called upon by 
Mr. Sullivan and Mr. Minker on the morning of March 0, 1918 when 
be thought Mr. Sullivan may have asked him if lie was rea- 

90 sonably sure that Mr. Claxton bad got none of the moneys of 
the Munsev Trust Company; does not recall whether he asked 

that question or not; if question was asked be did not reply in the 
affirmative, namely, that be was reasonably sure that Mr. Claxton 
had gotten none of the moneys; never made any statement like that. 
Witness was again asked whether Mr. Sullivan on that occasion 
asked him if lie was reasonably sure that Mr. A. B. Claxton got none 
of the moneys of the Munsev Trust Company and whether lie did not 
reply in the affirmative, that be was reasonably sure that it did not 
happen and testified as follows: “No, sir;” either Mr. Minker or Mr. 
Sullivan asked for the letter to the District Attorney; be does not re¬ 
call which. Tie was asked to put. in the letter information or a 
statement of a character that would help Mr. Claxton in the situation 
in which lie was; bis recollection is indistinct as to what be was asked 
to write to the District Attorney; whatever lie was asked to write he 
said that lie could not, or preferred not to write the letter without 
previously consulting the attorney of the Trust Company; thinks that 
Mr. Minker on that occasion, March 6th, 1918, put the question: “Do 
you not remember that I asked all of you at the time I came into the 
matter whether you were reasonably sure that Mr. Claxton got none 
of the moneys of the Munsev Trust Company?” Cannot recall very 
distinctly on that ; does not recall that in reply to that question put 
to him by Mr. Minker he stated that — remembered it distinctly, 
Mr. Sullivan being present. lie absolutely did not further say that 
Mr. Minker had l>een told that they all felt reasonably sure 

91 that Mr. Claxton had gotten nothing. 

On redirect examination witness was asked whether or not 
in testifying in the Claxton Equity case in connection with that part 
of his testimony quoted to him by Mr. Davis, be was referring to a 
conference had on March Gth, between him and Mr. Minker and Mr. 

7—3993a 
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Neither lie nor anybody else during that conversation or con- 
93 ference made the statement to Mr. Minker that he or they 
felt positive that Mr. Claxton had not gotten a dollar from 
the Munsey Trust Company or words to that effect; during the con¬ 
ferences tlie Beattie and .Jacobson drafts were discussed and he 


thinks some of those drafts were present at that time; there was a 
good deal of discussion about the Jacobson and Beattie drafts; asked 
if anything was said at that time that the sum of $10,500 would 
settle all claims that the Munsev Trust Company might have against 
Mr. Claxton, witness replied: “No, not in that way” and added that 
Mr. Claxton that morning had spoken to witness about $10,500; he 
spoke about the $10,500 several times during the course of the con¬ 
versation, or Mr. Sisk spoke of $10,500, but as to it being everything 
witness never heard that mentioned; that was the sum that was dis¬ 
cussed and spoken of by the people there and which, so far as wit¬ 
ness recalls, was the only sum lie heard mentioned by anybody there 


that day; being asked whether at either of these two conferences any- 
. thing was said by anyone present to the effect that they felt positive 
that Mr. Claxton had not gotten any of the moneys of the Munsev 
Trust Company witness said: “Oh, no; nothing like that was said.” 
It was at the second conference that Minker was submitting what 


he could put up and he would put up and what Mr. Claxton had; 
these conferences were following some conferences that had been 
had between Mr. Sisk and Mr. Claxton and they were discussing 
securities and trusts and values of Mr. Claxton’s properties on which 
he was offering liens, second or third liens, and what Mr. Minker 
was willing to put up; and also discussing Mr. Minker’s responsi¬ 
bility in regard to any deficiency that might exist by a foreclosure of 
these securities if there was any deficiency; that note was 
94 not executed at that conference; there were just memoranda 
taken about what could be done, what they felt they could do, 


and it was to he taken up by the Trust Company; there was no con¬ 
clusion reached: he had no authority to close anything; he was 
merely taking their suggestions; the meeting was at their solicitation, 
not his; their suggestions referred to what they could do in the way 
of providing, furnishing securities or money, or to make up what Mr. 
Claxton was responsible for; after that meeting he took the matter up 
with the New York office; he had no further conference after that 


second meeting at which securities and notes were discussed and 
submitted; does not recall any telephone call from Mr. Minker. He 
did not at anv time after that tell Mr. Minker that the District At¬ 


torney s office had gotten onto Mr. Claxton and he — better get busy; 
as he recalls it at that time Mr. Claxton was employed by Mr. Fowler 
at the Washington Land and Mortgage Company on the same floor 
with witness in the Munsey Building; he was around there a great 
deal; Mr. Fowler's offices adjoined part of witness’ offices; witness 
used to meet Mr. Claxton very frequently in the corridor of the 
Munsey Building and he met him on this particular occasion and 
told him that he had information to the effect that the District 
Attorney was taking this matter up and was investigating it and 
wanted to give him the opportunity of knowing that fact; Witness 
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Sullivan and what witness said in that testimony was: “I do not deny 
that there was a conference between yourselves” (meaning Mr. Sul¬ 
livan and Mr. Minker) “who called on me. Mr. Minker at that 
time I think was feeling perhaps Mr. Claxton had not given him the 
entire truth in respect to these matters. Mr. Minker came into the 
matter at the request of Mr. Claxton and not at the request of the 
Munsey Trust Company. lie came in absolutely on the information 
which Mr. Claxton gave him.” 

On recross examination witness testified that the time when Mr. 
Minker came into the matter was in December, 1017. 


Thereupon the following statement was made by Mr. Davis, of 
counsel for the plaintiff: 

“Mr. Davis: Your Honor, yesterday we were served with a notiee 
that on Saturday, February 21st, 1920, at 11.00 a. m. in New York 
the testimony of two witnesses in this case would he taken, namely, 
Mr. Dewart, who testified before, and Peter Ilill, who has been 
mentioned here as the receiving teller, a man who is supposed to 
have taken certain moneys of the Munsev Trust Company. Now, I 
wish to say that we cannot respect that notice for more reasons than 
one. One is enough that there are no rights on the part of counsel 
to interrupt a trial to take a deposition de bene esse. It is allowable 
in the discretion of the Court under the code when it appears at the 
trial that a witness cannot he present to allow that witness’ 
92 testimony to be taken hv deposition and read in the case, but 
always there must be an application to the Court and adversary 
counsel must have an opportunity to he heard, because it is the dis¬ 
cretion of the Court, * * 


*•> 


Thereupon Wilton J. Lamrert testified that he has been a Mem¬ 
ber of the Bar since 1 SO4 or 1895 and in 1917 was general counsel 
of the Munsey Trust Company and was acquainted with Mr. Claxton 
at that time and is now acquainted with Mr. Minker; first met Mr. 
Minker when Mr. Claxton brought him to his office some time in 
December, 1917 as near as he could state; met Mr. Claxton in the 
hall of the Munsey Building that morning and Claxton spoke to him 
about the matter; later on that day he brought Minker into the 
office; has no recollection of a telephone communication from Minker 
prior to that time; does not recall anything particular that was said 
at the first meeting excepting Claxton introduced him to Minker as 
a friend who was going to assist him in the matter about which he 
had been talking to witness that morning; thereafter there were two 
conferences at his office at which Minker was present with Claxton 
and others; Mr. Claxton was in company with Mr. Minker and Mr. 
Henry and Mr. Sisk of the Globe Indemnity Companv were there; 
he does not have a distinct recollection of Mr. Lomerson, hut he was 
in and out at all of those conferences and witness thinks he was 
there. “The substance of what was said at the conference was that 
Mj*. Claxton with the assistance of Mr. Minker could make good the 
$ If),500 shortage, money for which Mr. Claxton was responsible.” 
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Neither he nor anybody else during that conversation or con- 
93 ference made the statement to Mr. Minker that he or they 
felt positive that Mr. Claxton had not gotten a dollar from 
the Munsey Trust Company or words to that effect; during the con¬ 
ferences the Beattie and Jacobson drafts were discussed and he 


thinks some of those drafts were present at that time; there was a 
good deal of discussion about the Jacobson and Beattie drafts; asked 
if anything was said at that time that the sum of $10,500 would 
settle all claims that the Munsev Trust Company might have against 
Mr. Claxton, witness replied: “No, not in that way” and added that 
Mr. Claxton that morning had spoken to witness about $10,500; he 
spoke about the $10,500 several times during the course of the con¬ 
versation, or Mr. Sisk spoke of $10,500, but as to it being everything 
witness never heard that mentioned; that was the sum that was dis¬ 
cussed and spoken of by the people there and which, so far as wit¬ 
ness recalls, was the only sum lie heard mentioned by anybody there 


that day; being asked whether at either of these two conferences any¬ 
thing was said by anyone present to the effect that they felt positive 
that Mr. Claxton had not gotten any of the moneys of the Munsey 
Trust Company witness said: “Oh, no; nothing like that was said.” 
It was at the second conference that Minker was submitting what 


he could put up and he would put up and what Mr. Claxton had; 
these conferences were following some conferences that had been 


had between Mr. Sisk and Mr. Claxton and they were discussing 
securities and trusts and values of Mr. Claxton’s projierties on which 
he was offering liens, second or third liens, and what Mr. Minker 
was willing to put up; and also discussing Mr. Minker’s responsi¬ 
bility in regard to any deficiency that might exist by a foreclosure of 
these securities if there was any deficiency; that note was 
94 not executed at that conference; there were just memoranda 
taken about what could be done, what they felt they could do, 


and it was to lie taken up by the Trust Company; there was no con¬ 
clusion reached; lie had no authority to close anything; he was 
merely taking their suggestions; the meeting was at their solicitation, 
not his; their suggestions referred to what they could do in the way 
of providing, furnishing securities or money, or to make up what Mr. 
Claxton was responsible for; after that meeting he took the matter up 
with the New York oflice; he had no further conference after that 


second meeting at which securities and notes were discussed and 
submitted; does not recall any telephone call from Mr. Minker. He 
did not at anv time after that tell Mr. Minker that the District At¬ 


torney's office had gotten onto Mr. Claxton and he — better get busy; 
as lie recalls it at that time Mr. Claxton was employed by Mr. Fowler 
at the Washington Land and Mortgage Company on the same floor 
with witness in the Munsey Building; he was around there a great 
deal; Mr. Fowler’s offices adjoined part of witness’ offices; witness 
used to meet Mr. Claxton very frequently in the corridor of the 
Munsey Building and he met him on this particular occasion and 
told him that he had information to the effect that the District 
Attorney was taking this matter up and was investigating it and 
wanted to give him the opportunity of knowing that fact; Witness 
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thinks it was that (lav or 11 ic next dav or a little later that day that 
Claxton came around to his office; later he saw him in the corridor 
with Mr. Minker and they were both very much excited and wanted 
to know what he would suggest, what he knew; he told them all he 
could tell them was that his information was that the matter 
95 was being considered and that merely as a friendly suggestion 
to him he wanted to give him a friendly suggestion, told him 
he thought the very best thing he could do was to have counsel or 
get some legal advice on his position ; knows he suggested that to him 
more than once. lie remembers Mr. Sullivan calling on him after 
the call on Mr. Henry and asking witness something in regard to a 
letter from Mr. Henry; and the purport of it was that Mr. Henry was 
to write a letter, or it was suggested that he write a letter, to the 
effect that Mr. Claxton had gotten none of the moneys of the Trust 
Company or something of that substance. Witness made the remark 
that he did not see how Mr. Henry could write a letter like that be¬ 
cause of the fact that Mr. Claxton had made a statement, submitted 
his account of it saying he had taken money. 

On cross examination witness testified that he did not remember 
any telephone call from Mr. Minker as testified to by him “but 1 
will not say that he did not telephone me—he might have,’’ he met 
Mr. Minker following Mr. Claxton*s action that morning when he 
seemed to be stirred up and asked witness would $10,500 fix up all 
his trouble with the Trust Company and witness responded he did 
not know anything about the figures, that he did not follow the 
books; then Claxton stated that Mr. Sisk of the Bonding Company 
had been up to see him, been to his house; that he thought he could 
raise, or get, security for $10,500; and he, Claxton. either made ar¬ 
rangements at that time to bring Mr. Minker around or he came in a 
little later in the day with him; that was the first witness recalls that 
he heard anything about $10,500; Mr. Claxton told him that Mr. 
Sisk had made a statement to him that he wanted him to put up 
$10,500; does not remember whether he mentioned Minker’s 
90 name or whether he said a friend he thought would come to 
his aid to the extent of $10,500, or whatever might be the de¬ 
ficiency that he could not make up; witness has no way of fixing 
the time that he thereafter saw Mr. Minker, but according to 
his best recollection it was on the same day. that afternoon; the last 
conference he had that he recalls was the T>d of December, Sunday, 
and when he first saw Mr. Minker must have been shortly prior to 
that time; the proposition was definitely made bv Mr. Minker that 
he would come forward to his aid to the extent of $10,500 at the 
last conference and on that Sunday he communicated this proposi¬ 
tion to New York by way of letter or else took it up with them on 
the following morning on the telephone; Mr. Minker at that time had 
not signed the note; does not recall of ever seeing that note until 
long after this thing was over; his best recollection is that when he 
communicated with New York he had a memorandum of what sub¬ 
stantially all the security was going to be. what they pioposed to 

as these trusts Mr. Claxton had on property 
and notes; he got an answer declining the offer on the same day ; 
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if he wrote he got the answer by telephone the next day; if he tele¬ 
phoned he probably did not get it at once back on the ’phone but 
in an hour or two; his best recollection is that the proposition had 
been communicated and declined by New York not later than De¬ 
cember 24th; the next he heard ot the proposition it was being put 
through by Mr. Henry; he heard they had figured over it and fur¬ 
ther taken it up with Mr. Henry or Mr. Pope and that Mr. Henry 
was closing it up; does not think he knows anything about 

97 the passing of $10,500 to the credit of Mr. Minker and his 
checking the money out; as he recalls the transaction it was 

closed up at the loth and II Street branch; his connection with the 
matter ended when he made the communication to New York with 
the exception of possibly simply speaking to him about it; being 
asked it he remembered how many interviews he had with Mr. 
Minker he testified that with reference to the one on December 23rd 
and may have had one more, he had no way of fixing that; in his 
talk with New York he was referring to the securities that iras to 
accompany Mr. Minker s note for $10,500; in connection with that 
transaction it was stated two or three times, in the course of that con¬ 
versation, that this matter was something that could not possibly 
bear any relation to, or have any eff'eet on anything that might come 
up in the way of criminal trouble; he remembered Mr. Sisk speak¬ 
ing of that and he on two or three occasions impressed that on Mr. 
Claxton and later at the conference with Mr. Minker that was stated 
and referred to more than once by Mr. Sisk and according to his 
recollection he stated it also; it is not a fact that at that time he had no 
thought that Mr. Claxton had any criminal relation to the Jacobson 
draft matters; he will not say he iiad no thought; he will say he had 
no evidence at that time; he knew at that time that it was understood 
that some of those Jacobson checks had been cashed on the authority 
of Mr. Claxton, at least he knew that had been stated; but there was 
no evidence that he knew of at that time which showed that Mr. 
Claxton had ever got any of the money that was paid on those checks 
to Mr. Jacobson or the Beattie drafts; being asked whether or not it 
was his impression at that time that in fact Claxton did not 

98 get any of that money witness testified: “That was my feel¬ 
ing, and my hope, because I had the greatest confidence in 

Mr. Claxton;” as far as his belief went he supposes it was at that time 
that Mr. Claxton had got none of tlie moneys that was involved in 
the transaction because he did not figure that Mr. Claxton had per¬ 
sonally gotten the money on the Jacobson cheeks; witness was re¬ 
sponsible for Mr. ( laxton being employed by the Munsev Trust 
Company and he was very much interested in him. Being asked 
whether or not he had testified in the Claxton equity case that he 
did not believe Claxton had gotton any of the moneys of the Trust 
Company witness replied: “I was not asked that question.” The 
question that was propounded was with the Jacobson drafts in hand 
do you think Claxton ever got any of this money in reference to 
these drafts? My answer had always been when that question was 
asked me that we had no evidence to show that Mr. Claxton ever got 
any of that money so far as I had any knowledge.” 
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“A. Now, further, I read question and answer on the same page. 

‘Q. You are very clear that he did not say anything to Mr. Minker 
about Mr. Claxton having gotten any money? A. I did not, because 
I had that affidavit of Claxton*s which was a confidential communi¬ 
cation. At the same time I knew what Claxton had stated in the 
affidavit, that he had gotten money from some customers of the 
bank. 

90 ‘Q. Now. you did not tell Mr. Minker that, did you? A. 

Did not tell him what? 

‘Q. That you had ibis affidavit? A. No, I was never asked that 
question, and the whole substance of the conversation was that this 
was an endeavor to make up what Claxton was short, or responsible 
for.’ ” 


1 To testified in the Claxton Equity case that he did not think he 
had a right to divulge to anybody what was in that affidavit, and 
that is correct: it was not his mental purpose not to tell Mr. Minker 
or anybody what was in that affidavit: being asked to state what he 
meant by his testimony in the Claxton ca«e witness replied: “Had the 
question been put to me I won't say that I would have answered 
it: hut I say that I felt that what was in that affidavit and 

100 what was in papers generally that pass in connection with 
your professional work that it is not either a lawyer’s duty or 

right to divulge.” Being asked whether or not it was his mental 
purpose not to disclose to Mr. Minker that there was evidence of 
Mr. Claxton’s having gotten any money of the Munsev Trust Com¬ 
pany witness testified that he could not say what would have been 
liis conclusion had he been asked the question; his mental purpose 
that it was not his affair to divulge other people’s affairs. Being 
asked whether his mental attitude was one of purpose not to disclose 
a fact, whether that was not undeniable, witness testified: “No; if 
I had been asked the question I would have either disclosed it or re¬ 
fused to answer it.” Being asked what he meant when he said that 
he regarded that affidavit as a confidential communication and he 
did not think that he had a right to divulge what was in that affi¬ 
davit to anybody, whether that does not indicate verv clearly that it 
was his purpose not to disclose what was in the affidavit, and that 
if he had been asked anything about it he would not have disclosed 
it. because he said he did not have any right to disclose it. witnes* 
testified: “If I had decided on being put to the test of the question 
if I had to decide whether or not I had a right to disclose it I would 
have reached my conclusions. But if I had decided I had a right 
to disclose it I would have, of course, disclosed it on request: if 1 
had decided that I had not a right to disclose it I would have refused 
to answer the question/' Witness is now speaking of his then mental 
condition. The witness was then asked whether his mental 

101 attitude at that time was as testified to by him in this lan¬ 
guage: “I did not think T had a right to divulge what was 

in that affidavit to anybody:” witness replied that that was the way 
he felt about it at that time; witness further testified that it was not 
a fact, in the light of that attitude, that he did not disclose to Mr. 
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Minker anything indicating that Mr. Claxton had gotten anv money 
of any kind whatsoever from the Munsey Trust Company, because 
the entire substance of the conversation was that Mr. Claxton was 
short, he was responsible for this money, and there was no suggestion 
or intimation from anybody that Claxton was not liable for it and 
nobody so far as he knew ever went on any other theory. Whereupon 
the witness testified as follows: 

“Q. Well, finally, 1 will ask you one more question about this and 
then leave it: A oil were dealing with Mr. Minker at a time when you 
did not have anything to make you believe that he got any of the 
. ne\ ? A. Yes; now, understand me on that, 1 had noth¬ 

ing, no evidence, to indicate to me that when Hill had paid out the 
money to Jacobson on these drafts which were proven to be worth¬ 
less, that after Jacobson had gotten that money that Claxton ever 


got any of the money that was paid out to Jacobson; I had no such 
evidence as that. 

4< Q. Now, T am talking about the preceding answer as well, on page 
212, having reference to the question ‘Do you think Claxton ever 
got any of the money in reference to these drafts that vou say was 
the question that was propounded to you and you say ‘My 
102 answer has always been when that question was asked me that 
we had no evidence to show that Mr. Claxton ever got any of 
that money so far as 1 had any knowledge.’ A. That is what 1 said. 

“Q. That is correct? A. Yes. 

‘‘Q. So that you had no knowledge and no evidence leading to 
knowledge on your part that Claxton got any of the Jacobson draft 
moneys and you say that although you knew the contents of his affi¬ 
davit indicating that he had got other money vou vet regarded that 
as a confidential communication and that you did not think you had 
a right to divulge what was in that affidavit to anybody. That is 
correct, is it not? A. Yes, sir; 1 stated it.” 


Witness further testified that in this transaction he had no thought 
of compounding Mr. Claxton’s offense and never heard of any buying 
off of a criminal transaction or prosecution by anybody and he told 
Mr. Claxton he would not entertain a proposition of that kind very 
emphatically; and being asked as to the condition of bis mind at 
that time while they were having this dicussion with Mr. Minker 
witness testified that he had no thought of listening to any proposi¬ 
tion that sounded in compounding this offense, if it was an offense, 
that he would never entertain a proposition from Mr. Minker to re^ 
reive a dollar from Minker on condition express or implied that he 
was saving or would save, Claxton from criminal prosecution; did 
not know that they were touching the criminal prosecution at all; 

Mr. Claxton was liable for civil action at the hands of the 
103 Trust Company; he had no contemplation whatever in this 
transaction of protecting Mr. Claxton against criminal prose¬ 
cution; will not say that he personally claimed that Mr. Claxton had 
a civil liability to the Trust Company; that he remembers it being 
said; it was stated to Mr. Minker that Mr. Claxton was civilly liable 
to the Trust Company; Mr. Minker gave his note for $10,o00 and 
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the witness lias given the circumstances, it was on account of what 
Mr. Claxton was obligated or owed the Munsey Trust Company; he 
was buying an obligation of Mr. Claxton as witness understood it, 
a civil obligation. The interview that he referred to in his answer 
in the direct examination with Mr. Sullivan was the only one he re¬ 
called; he does not know that Mr. Sullivan asked him for any let¬ 
ters; hi* recollection is he asked for a letter for Mr. Henry; does not 
remember Mr. Minker and Mr. Sullivan coming to his ollice in the 
forenoon of March 6th. 1918, to talk about this matter: the witness 
was asked whether upon that occasion he was not told that they 
wanted a letter from him stating the fact that Mr. Claxton had got, 
so far as their investigation had gone, none of the moneys of the 
Munsey Trust Company and replied that he does not remember being 
asked himself for a letter at all. Witness did not reply to Mr. Sulli¬ 
van and Mr. Minker that so far as the Hill defalcations were con¬ 
cerned lie was sure of it. meaning that Claxton got none of the 
moneys of the Munsey Trust Company but he did not know but 
what Claxton might have gotten something in other matters; does 
not remember saying, and he did not make the statement, that he 
had seen the United States District Attorney about a month 

104 before and had told him that he did not think that Mr. 
Claxton had got any of the moneys of the Munsey Trust 

Company; on that occasion Mr. Minker did not ask him if he, Min¬ 
ker, had not distinctly asked all present when he, Minker, gave his 
note to the Company whether they felt reasonably sure that Clax¬ 
ton had not gotten any of the Munsey Trust Company’s money and 
further asked witness whether those present had not replied that 
they did feel so reasonably sure; no such thing had occurred, nor did 
he admit that such had taken place and that he and the others were 
then dealing with the Hill defalcations matter entirely and that the 
statement was limited to such answer. Witness further testified that 
he does not recall such an interview; he does know that he never 
made such a statement as stated by Mr. Minker asking whether or 
not Claxton had gotten any money from the Trust Company; he 
knows he never stated that that occurred because it did not occur; 
if such an interview occurred he has no recollection of it; if the in¬ 
terview had occurred he would have stated had the question been 
askd him about the Jacobson checks the same as he states now that 
he did not believe he had any evidence that Claxton got any of the 
money that was paid by Hill on those Jacobson checks; he never 
made a statement at that meet-ng on March <>th, 1918, nor to any¬ 
one, that those present at the time of the passing of this note from 
Mr. Minker stated that they felt reasonably sure that Mr. Claxton 
had got none of the money involved in the amount that was being 
covered in the $10,500 note: as to the note, that as he recalls it 
there was no note present on that occasion. 

On redirect examination, referring to the circumstances surround¬ 
ing the dictating and signing of the paper writing of Novem- 

105 her 13, 1917, witness testifies: 

“1 was sent for to come down to the board room of the 
Munsey Trust Company and when I got there I found Mr. Lucas 
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and Mr. Dewart, Mr. Sisk, I think Mr. Claxton — there. I was told 
hv Mr. Dewart that he wanted me to prepare an affidavit setting 
lorth in succinct legal form the statement that Mr. Claxton had 
made to them as to his connection with the defalcations. I pro¬ 
ceeded to dictate to a stenographer, Miss Dickerson, the statements 
as I acquired them from Mr. Claxton. Mr. Claxton had a book and 
some papers he was working on and would answer my questions or 
furnish me further information as l would turn it into language 
for the stenographer to take down.” 

He knew absolutely nothing about the figures of the shortages when 
he dictated that statement except what came from Mr. Claxton. 

1 hereupon the defendant offered in evidence the depositions taken 
in New York, being the depositions of Mr. William T. Dewart and 
Peter H. Hill to which offer counsel for the plaintiff objected for 
the reasons hereinbefore stated to the Court. 

The Court: 1 will sustain the objection and grant you an excep¬ 
tion on the grounds ot the fourth section of this sub-section desig¬ 
nated 4 and for the reasons stated by Mr. Davis. It is certainly very 
unusual practice.” 1 J J 

M hich exception was then and there duly noted upon the minutes 
of the court. The said depositions were in substance as follows: 

106 In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 35816. 

Clarexce W. Mtxker, Plaintiff, 

vs. 

Tiie Muxsey Trust Company, a Corporation, Defendant. 

To Messrs. George E. Sullivan and Henry E. Davis, 

Attorneys for Plaintiff: 

? Please take notice that on Saturday, February 21st, 1920, at eleven 
o clock A ; M., before Louis T. Noonan, of 165 Broadway, New York, 
N. T ., a Notary 1 ublic in and for the State of New ^ ork, we will take, 
on behalf of the defendant in the above entitled cause, at the office of 
the Frank A. Munsey Company, No. 280 Broadway, City of New 
York, State of New York, the depositions de bene esse of W. T. De¬ 
wart who resides at the Apthorp Ap-rtment House, New York City, 
N. Y., and Peter II. Hill who resides at Apartment 3 west, 103 West 
77th Street, New York City, N. Y. 

The reason for taking the depositions de bene esse of the said wit¬ 
nesses is that they are not residents of the District of Columbia and 
live beyond ihe District of Columbia. 

WILTON J. LAMBERT, 

RUDOLPH II. YEATMAN, 

Attorneys for Defendant. 

8—3993a 













58 


MtJNPKY TRt’ST CO. VS. C. \V. MIXKElt. 


Service of copy of aforegoing 
of February, 19*20. 

v t 


notice acknowledged this 18th day 

HENRY E. DAVIS, 

GEO. E. SULLIVAN. 

Attorneys for Plaintiff. 
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The substance of the deposition of Peter II. Hill, a wit¬ 
ness called on behalf of the defendant, is as follows: 


Witness states that he resides at 103 West 117th Street, New York 
City, and has resided there since the 30th day of December, 1019; 
that at one time he was employed by the Munsey Trust Company as 
a receiving teller; that he terminated his employment in July, 1917; 
that he had been with the Munsey Trust Company since the begin¬ 
ning of 1913 and was acquainted with Mr. Arthur B. Claxton who 
Idled the office first as assistant treasurer and as treasurer, that when 
( laxton was treasurer he did not take active part in the management 
of the company, that ( laxton was his superior oflicer. The witness 
also testified that during the period of time he was in the bank he 
became acquainted with Mr. Clarence W. Minker, the plaintiff in 
this case through his connection with his father-in-law and the 
Ilecker-Jones-Jewell Milling Company who had accounts in the 
hank; that he does not know whether he was a friend of Claxton 
before his father-in-law opened an account there or not but he was 
very much so afterwards. 


Asked under what circumstances, if at all, he cashed any of the 
Beattie and Jacobson drafts witness replied that he did so as an ac¬ 
commodation to Dr. Jacobson, thinking he was all right; that he 
does not remember when he commenced cashing those checks; that 
prior to the time he cashed any of these drafts Dr. Jacobson had been 
getting mone\ on similar drafts and checks from other people in 
the bank, from Mr. ( laxton, the treasurer, ami his brother, the as¬ 
sistant treasurer; that he had knowledge of that fact; that 
108 the manner in which these checks and drafts would be 
cashed before he commenced to cash them was that Mr. 
(’laxton would O. K., put his initial on them and he would brin," 
them to his cage and get the cash for them; that Claxton’s O K 
being on the first one witness took it for granted that Jacobson was 
perfectly all right. 

The witness further testified that he recalled an incident when a 
fictitious entry of $6,000 was made in the Julia M. Fletcher Trustee 
account; that he is not positive whether checks and drafts had ac¬ 
cumulated to the amount of $5,400 or $4,500 which had not been 
paid; that Mr. Claxton, the treasurer, suggested the making of this 
fictitious entry after an interview with Jacobson; that the first Mr 
Claxton said as to his intention in that connection was that Dr 
Jacobson was to give him a first or second trust on some propertv, as 
security, and also a life insurance poliev of Miss Beattie’* father 
Miss Beattie being Dr. Jacobson’s clerk and the person referred to 
in connection with the Jacobson and Beattie drafts and checks; that 
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in respect to the proposed fictitious trustee account Mr. Claxton told 
him to run that charge through and turn the balance and the old 
chechs and drafts over to him; but witness is not sure whether the 
balance was turned over to < laxton in cash or whether his caire was 
credited with it in the cage of witness; that at that time Mr. Claxton 
had the note tellers cage; the witness further testified that he is 

lc‘s e t m ftST” 1 ' °v‘ he t U , ftS th , at he handled at tha t time was 
less than $6 000, is positive of this; that he cannot remember when 

100 118 transition took place as he has the greatest trouble 

100 remembering dates, even years; that after he turned these 

checks and drafts over to Mr. Claxton he did not see them 

again and < laxton did not tell him thereafter what, if anything 

rec dlTl, m T 7 ali P, this lietitious entr -v; witness does not 
mall that ( laxton mentioned the transaction to him at all 

Dcfen7mt7Fvlnol , #r U| i' 0, ‘, sh °' Vn tlle noxt to the last’sheet of 

# ."' h,cl ? purports on the left hand side of the 
page to make certain entries m the name of Jacobson and Beattie 

illtf 7’ 5 l 014 ;"‘ (l the witness was asked wbetter he 
eon 7' c '; e 7 s , and drafts as itemized, and witness replied 
! , t cr handled that total amount as a total but might have 

handled some of these drafts; that he did not, in fact, cash checks 
and drafts to the extent of $9,520.14 for Jacobson and Beattie 

1 he witness further testified that he had been incarcerated for 
some time prior to coming to New York. ° r 

v,,? 1 ", 'Y lness : "P° n . heing asked when was the first time he di- 
uilgcil the information to the Munsey Trust Company through 
Mr. Lambert, to the effect that Claxton, when he caused “the $6 00 
entry or charge to be put through his (the witnei’Hagl receS 
«i C -oo dn 'l <hafts of Dr. Jacobson and Beattie aggregating onlv 
$4,o00 or $o,400, replied that it was February 12th, 1920. 8 Upon 
being asked the direct question whether or not by anv act of his 
noneys amounting to $9,o20.14 were paid to Dr. Jacobson or Miss 
Beattie on account of the Beattie and Jacobson drafts, the witness 

110 J 7 S |ml< ! to I them ”; th «‘ if <«d not amount 

M r,nor 10 ,he cn,r -V of $6,000 on the Julia 

M. i left her Trustee account, the manner of covering the* 

noney up was by what is known as kiting which means “He would 
cash a check today for a certain amount and then the day it comes 
o your bank lie got another one cashed and took the moiiev of that 
to cover the first check and kept that up, and as long as you keen it 

period/ 18 ' 0 ° f th ® money sccurcd on the first check for that 

fU K her ,CS,i^ie,1 ,hat , as a rule the checks and drafts 
•facobson were not on banks, he thinks, but they were 

(k ,M vaT' ] r ' la t ° r ne '' s P a pers, or firms; that this method 

nrior to ttl 1 C0Ver ’ ng , ” P ! he Jac °bson and Beattie drafts 
pnor to ti e $(. 000 entry, and that during the time it was adopted 

Sa h t‘wa "beinfdm’ ^ ^ 

kiting arrangement ^ W8S Participating in this 
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The witness further testified that he had been incarcerated at 
Lorton, Virginia, 20 months and 17 days, although he is not posi¬ 
tive about tlie days, down to December 24th, 1010. 


The substance of the deposition of Wm. T. Dewart, who was 
called as a witness by the defendant, is as follows: 

That in the years 1010 and 1017 he was engaged as Vice-Presi¬ 
dent and General Manager of the Frank A. Munscy Company and 
that his connection with the Munscy Trust Company of Washington 
was that of a director; that he had occasion to go to Washington in 
the fall, September or October—October or November, 1017, in con¬ 
nection with a defalcation at which time he had a conference 
111 with Mr. A. B. Claxton with respect to defalcations at the 
bank, and that what was said and done by Mr. Claxton, par¬ 
ticularly with respect to the Beattie and Jacobson drafts and checks 
was as follows: 




‘Upon my arrival in Washington I had several conversations 
with Mr. Wood relative to the account on the books of Davies, 
Thomas & Co., Stockholders, New York, known as the Grace Thomp¬ 
son account. As a result of my conversations with Wood I called 
Mr. A. B. Claxton in the office and told him I believed that the said 
Thompson account was being conducted by him. He denied it. lie 
said that he handled the affairs of Grace Thompson and from time 
to time she turned over to him securities or cash to be invested for 
her account. Grace Thompson had an account with the Munsev 
Trust Company. I told Claxton to go to the telephone and ask her 
to come and see me at once as I intended to find out if the stock¬ 
holders’ account was hers or Claxton’s. A. B. Claxton started for 
the telephone, then stopped and broke down. lie told me not to 
call her up; that he would tell me the whole story. lie said that 
the account in her name with Davies, Thomas & Co. was his account, 
not hers. lie acknowledged that he had taken $1,500 from the 
Munscy Trust Company in the form of a draft and sent it to Davies, 
Thomas & Co. to build up the Grace Thomas account after they 
had called for more margins. He said that he would make a full 
breast of the whole affair, and that there was another loss of $0,000, 
that he would explain to me the next morning. At three o’clock that 
afternoon there was a directors’ meeting of the bank. This conver¬ 
sation with A. B. Claxton took place just before the meeting. 
112 In view of the circumstances, his confession, he said that he 


would not attend the meeting, he could not face his asso¬ 
ciates. The next morning he came to me and delivered a package 
of documents made up of checks or drafts of Dr. Jacobson, M iss 
Beattie, Jacobsons secretary, and Sullivan and Stewart, together 
with some memorandum. I asked Mr. A. B. Claxton where he had 
held these papers for the last twenty months or two years. lie said 
that on or about January 1st, 1015, lie had taken them out of the 
bank and deposited them in a drawer of his bureau at home and 
that he had held them there during the interim. A, B. Claxton 
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promised to do everything he could, in his power, to assist our au¬ 
ditors in going through the books and point out all the items that 
represented sums taken from the bank, with interest, that he was 
responsible for. The memorandum that he gave me, with interest 
added, totalled approximately $9,500. Ilis figures, as outlined on 
the memorandum, were later verified by our auditors. 

The witness further testified that in the conversation with Mr. 
Claxton at the time before mentioned Claxton stated that he had 
personal charge of the Julia M. Fletcher Trustee account; that in 
December, 1914, an entry had been made on that account charging 
it with $6,000; that he discovered this entry at the time the state¬ 
ments were made out, on or about January 1st, 1915, as a statement 
that was going to be sent to the Julia M. Fletcher Estate, was charged 
with this amount, namely, $6,000; that with reference to the 
manner in which he (Claxton) provided for the payment of in¬ 
terest on the fictitious entry of $6,000, Claxton stated that he re¬ 
ceived from customers of the Munsey Trust Company, from 

113 time to time, money to be invested for their account .; Biat he 
used a part of this money to keep alive the interest charges 

against the Julia M. Fletcher Trustee account and also interest due 
to other people from whom he received monev, with which to invent 
the funds for their accounts. " 

The witness further testified tliat he was present on November 
13th, 191/, when Mr. C laxton signed the written paper referred to 
in these proceedings as the confession or statement. The witness 
further testified that it was under the following circumstances that 
the statement was made and reduced to writing and signed bv Mr 
Claxton: that he had several conversations with Mr. A. B. Claxton 
in November, 1917; that on or about November 12. 1917. he made 
a record of the items he felt he was responsible for, after having 
gone through our records with the auditors, and made a statement 
to Mr. Lambert on the afternoon of November 13th. which Mr. Lam¬ 
bert had the stenographer take down and write out’. This statement 
was signed by A. B. Claxton about three o’clock, at the time niem- 
bors of our executive committee gathered for a meeting; that before 
signing the statement Mr. Claxton read the statement, compared it 
with his notes and signed it after so doing. 

The witness further testified that at this meeting, at the time Clax¬ 
ton signed the confession on the afternoon of November 13th, 1917 
the witness asked him to explain to the members present why the 
witness had such difficulty in tracing the handwriting on checks 
and endorsements, as Claxton was left handed and always filled in 
the face of the checks or drafts with his left hand, but when 

114 he endoised the name of Grace Thompson on the hack of 
the draft or check it was in the handwriting of a right 

handed writer; that Claxton demonstrated that he could write 
equally well with his right hand or his left hand; that after Claxton 
signed the statement he took an oath to it before Mr. Fraser; that 
Mr. Claxton appeared to he in a normal mental condition. 

115 This is the substance of all of the testimony offered on be¬ 
half of defendant. 
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Thereupon in rebuttal, plaintiff took the stand and testified that 
the statement of Mr. Sisk in his testimony that he mentioned to Mr. 
Minker distinctly the false entry made by Mr. Claxton of $6,000 in 
the Fletcher account was absolutely false; there was nothing shown 
to him whatsoever on the appointment on the Thursday; the false 
entry of $6,000 in the Fletcher account was not shown or mentioned 
to liini by anybody; that he remembers the interview with Mr. 
Henry on the morning of March 6th, 1018, and recalls that shortly 
after that interview and on the same day Mr. Sullivan reduced to 
the form of a memoranda what took place at that interview and that 
he read and signed it as a correct memorandum; that on the morn¬ 
ing of the 6th. at that interview when Mr. Sullivan was present he 
heard Mr. Sullivan ask Mr. llenrv if he, Henry, a rea ona \ i 
that Claxtoon had gotten none of the moneys of the Trust Company 
and that Mr. Henry answered that he fedt positive he did not get 
any of the moneys of the Munsey Trust Company; he heard Mr. 
Sullivan ask Mr." Henry if he would write a letter to that effect 
which he. Sullivan could use in behalf of Claxton with the District 
Attorney and heard him tell Mr. Henry that he understood that 
the Treasury officials had placed the affairs of the Munsey Trust 
Company before the Distiiet Attorney and that Mr. Henry said he 
could not do so without the advice of counsel of the bank, Mr. Lam¬ 
bert: he remembers them making this statement to Mr. Henry: 
‘‘Do you remember that 1 asked all of you at the time I came into 
the matter whether you were reasonably sure that Mr. Clax- 
116 ton got none of the moneys of the Munsey Trust Company” 
and after a little hesitation Mr. Henry saying that he re¬ 
membered it distinctly ami that Minker had been told that they all 
felt reasonably sure that Claxton had got nothing. They called on 
Mr. Lambert the same day right from Frank 11. Smith Company’s 
office; he told Mr. Lambert that he wanted a letter from him stating 
the fact that Mr. Claxton had got, so far as his, Lambert’s inves¬ 
tigation had gone, none of the moneys of the Trust Company and 
he remembers Mr. Lambert repeating that so far as the Hill de¬ 
falcations were concerned he was sure of it, that he did not know 
hut what Claxton might have got some in other matters; remembers 
Mr. Lambert adding that he had seen the United States District At¬ 
torney about a month before and had told him that he, Lambert, 
did not think that Claxton had any moneys of the Munsey Trust 
Company. Witness further testified that he then asked Lambert 
whether he, witness, had not distinctly asked all present when he 
gave his note to the Munsey Trust Company felt reasonably sure 
that Claxton had got none of the Munsey Trust Company’s money 
and further asked Mr. Lambert whether those present had not re¬ 
plied that they did feel reasonably sure, and that Mr. Lambert ad¬ 
mitted that that had taken place hut added that they were just deal¬ 
ing with the Hill defalcations matter only and that the statement 
was limited to that matter. Witness further testified that it is not 
so that the date. December 27th, was written in the note when he 
signed it, nor that it was done on the 27th of December; that he 
did not see Mr. Henry on Friday of Christmas week anywhere; and 
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lie recalls the first conference was on Thursday the 20th; he did not 
see Mr. Henry and had nothing to do with that note on Fri- 
11/ day, the 27th of Deceinher, as Friday is always a very busy 
day with him in the market getting ready for Saturday; the 
first time he heard that the matter was acceptable and his proposi¬ 
tion accepted was January 11 1918; that was the first time he heard 
that it was satisfactory to New York; he is positive; between the 
2'h'd of December and January 11th he was in a state of waiting to 
see what they were going to do and did nothing in the meantime. 

On cross examination witness testified as follows: 

“Q. I believe you said that the reason that you are positive that 
you did not see Mr. Henry on the 27th was that it was on a Friday? 
A. Yes, sir. 

Q- ^ do not know, then, that the calendar shows that the 
27th was on Thursday, do you? A. I am positive I was not there 
Mr. Yeatman. 

“Mr. Davis: Mr. Lambert himself says it was on Friday and 1 
took his vision of the calendar. 

J‘Q- Apart from that, Mr. Minker, were you there on either the 
27th or 28th of December? A. Positively I‘was never again in Mr. 
Lambert’s office until I got the telephone 'message from him on Feb¬ 
ruary 11 th.” 

118 Thereupon the Court took judicial notice that the 23rd 
was on Sunday and the 27th on Thursday. The witness 
stated that whatever day it was he was not there at that time. 

Thereupon (ikorge E. Si llivax testified that he is a member of 
the Bar of the District of Columbia for many years and one of the 
attorneys for Mr. Minker in this case and the attorney who tiled the 
hill; that he has known Mr. Minker since February 11 1918; lie was 
sent over to witness’ office either with a memorandum or a letter 
from Mr. William C. Taylor, the Deputy Register of Wills; the 
occasion of Minker’s call was some matter that lie had had with the 
Munsey Trust Company and a situation was developing that he 
wanted witness to investigate; this matter in fact; at that time he had 
not seen or heard of the affidavit of Mr. Claxton dated November 13 
1917; first knew about it sometime between March 6, 1918 and the 
time this hill was filed on March 29, 1918, when he got a copy of the 
affidavit furnished to him by Mr. Wilton J. Lambert, thPgenond 
counsel for the Munsey Trust Company, and at the same interview 
or around about that time Mr. Lambert also gave him or loaned him 
witness has copies of them in his papers there, typewritten statements 
in the form of questions and answers of Mr. Hill and Mr Wood 
two former defaulters of the Munsey Trust Company; this was after 
the interview of March 6th. His recollection is that after that inter¬ 
view of March 6th at which Mr. Minker was present he had at least 
one other talk with Mr. Lambert; does not recall whether it was at 
ns office or at the court house; and Mr. Lambert said that he had 
some papers that he would not mind furnishing him and these were 
the papers; and Mr. Minker’s first information in regard to this 
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affidavit was through witness getting the copy from Mr. Lam- 

119 hert. Remembers calling on Mr. Henry in the forenoon of 
March (5, 1918; he wrote it out himself on the typewriter as 

soon as he got hack from Mr. Henry's office; Mr. Minker and he 
went to see Mr. Henry: 

“Mr. Minker and I went to see Mr. Henry. He was then with the 
F. H. Smith Company on loth Street. N. W., just above H. Street; 
and it was about ten o'clock in the morning of that day, March 6, 
1918. We found Mr. Henry sitting in one of the rooms, or booths, 
and walked in; and 1 asked Mr. Henry whether or not he would 
mind writing a letter to he used before the District Attorney regard¬ 
ing Mr. Claxton having taken none of the moneys of the M unsey 
Trust Company. I had first asked the question as to whether it was 
so, so far as he knew, that none of the moneys had been taken; and 
he said: ‘‘yes’*, then 1 asked him about the letter and he said he 
would not like to write a letter without first communicating with Mr. 
Lambert, the counsel for the Munsey Trust Company and having 
his approval. Then Mr. Minker spoke up and sai<l: “Now. you re¬ 
member, do you not. Mr. Henry, that at the conference regarding this 
transaction originally I asked everybody present whether Mr. Claxton 
had gotten any of the moneys of the Munsey Trust Company and you 
all said he had not.' Mr. Henrv said he remembered it, but hesi- 
fated about a second before he answered it and he said that Mr. 
Minker was so assured.'’ 

Witness further testified that Mr. Ilenrv stud Mr. Minker had been 
assured that they til 1 felt reasonably sure that Claxton had gotten 
nothing. The same day he and Minker called upon Mr. Lambert 
in his office in the Munsey Building; witness further testified as 
follows: 

120 “We went immediately from Mr. Henry’s office to Mr. Lam- 
bert's office; and it must have been somewhere around ten- 

thirty in the morning of March Oth, 1918. We found Mr. Lambert in. 
We had made no previous appointment with him; and so far as I 
know he did not know we were coming. We went in and I do not re¬ 
call the sequence of the conversation, but I asked Mr. Lambert myself 
in that conversation whether he would write a letter to be used before 
the District Attorney stating the fact that Mr. Claxton had got none 
of the Munsey Trust Company's money; and he hesitated, and then 
I said: “Well, it is a fact. \t is not. that Mr. Claxton did get none of 
the moneys of the Munsey Trust Company?’ and he said: ‘Well’ he 
said: ‘I would not like to answer positively as to that.’ And then 
either 1 spoke up, or Mr. Minker—I do not recall which—and asked 
him whether Mr. Minker had not been told that Mr. Claxton had got 
none of the moneys of the Munsey Trust Company; and Mr. Lambert 
said: ‘Well, that was—we had in mind in that conversation only the 
Jacobson drafts, the Hill defalcations.’ That is the substance of the 
conversation with Mr. Lambert.” 

The witness further testified that in his conversation with Mr. 
Lambert the question was put to Mr. Lambert whether those present 
at the time witness was referred to when the Minker transaction was 
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being had had not replied to Mr. Minker’s question that they did 
feel reasonably sure that Claxton had gotten none of the moneys 
and Mr. Lambert answered in the affirmative that Mr. Minker had 
been so assured, but he added immediately afterwards that they had 
in mind in assuring him, the Hill defalcations, the Jacobson drafts. 
Air. Lambert spoke about having either met the District Attorney on 
street or spoken to him at his office and having done 
m all he could to reassure the District Attorney that Claxton 
was all right and was not a defaulter; that occasion was about 
a month before that as stated by Mr. Lambert to witness. 

On cross examination witness testified that he was retained bv Mr 
Minker on the lltli of February. Being asked who retained hint 
on behalf of Mr. (laxton witness replied: “Claxton came in with Mr. 
.mker at the time, but I got no retainer from Mr. Claxton ” Be¬ 
ing asked who told him to act on behalf of Mr. Claxton if any one 
witness replied: ‘I do not believe I could answer that definitely be¬ 
cause I was employed at that time by Mr. Minker to conduct this in¬ 
stigation, and as to what was going to be the result, whether I was 
going to have to do something for Mr. Minker or for Mr. Claxton 
or both, depended upon the result of the investigation. Mr Minker 
sent to me by Mr. Taylor and Mr. Minker was the one who paid 
me the retainer. However, Mr. Claxton was present at the first 

Being asked whether or not it was his understanding at that time 

'° ake °T ° f Ml ' Clax,on as " e11 «« Mr. Minker in any 
‘ "u, °ti ‘“i 10 "’ ' v " n , ess ^Plied: did not know at that 

t me. They came there together and anything that the investiea- 
jon de'eloped that made it appropriate for me to act in behalf of 
the two of them that would not conflict with Mr. Minker’s interest I 
understood that I would take. ' He does not recall definitely whether 
e told Mr. Lambert when he came to see him that he represented 
.Mr Claxton as wel as Mr. Minker, because the situation w as rat W 
indefinite at that time with him in that behalf; his endeavor to m 
e memorandum of some kind to assist Mr. Claxton before the 

loo , 1S ,'T Att . orn 7 ";hen he went to see Mr. Henry was inci- 

1— <,ent «l, °r he should say, one of the purposes of his call. 

His call was to find out just what these gentlemen won hi cnv- 

?*| t0 t r he u ll ,V ati 7 a ;V? t0 . fini1 out whether Mr. Minker had been miZ 
ed, or w hether the District Attorney was being misled. The witness 

was thereupon asked whether or not it was a fact that he was retained 
by Mr. Minker at the time Minker first called on him o ~n 
Mr. Claxton in connection with the criminal case and that life mat- 
ter of the end transactions came up at that time for hi- to handle 
and witness replied that there was no criminal case at that time he 
ad not been retained to represent them; he had been advised that 
the District Attorneys ofhee had Mr. Claxton then under investiea 
f.on; that was the reason that Mr. Minker came to see hhntha 
ilinker‘.wanted to find out where he and Mr. Claxton stood in this 
transaction; Minker and Mr. Claxton were along in the conversa¬ 
tion. Q. And the result of the employment was that you have since 
9—3993a 
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represented Mr. Claxton in the criminal ease and also in the civil 
ease to get hack if you could what he had put up to settle this matter 
and Mr. Mmker also; that is true, is it not?” “I do not know whether 
it is the development of that, but the fact is that I was a counsel for 
Mr. Claxton in the equity suit, the equity suit which has been refer¬ 
red to here; and I also entered my appearance for Mr. Claxton in 
the criminal indictments which are pending.” 

The foregoing is the substance of all of the evidence adduced upon 
the trial of this cause. 

Signed and approved this 4th day of April, 1923. 


Agreed to; 

GEO. E. SULLIVAN, for Plff. 

K. IL YEATMAN, for Deft.' 

WALTER J. McCOY, 

Chief Justice. 
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3n % Court of Appeals 

OF THE DISTRICT OF COLUMBIA 


No. 3993. 

_u\ \\ i. 

THE MUNSEY TRUST COMPANY A 
CORPORATION, APPELLANT. 

VS. 

CLARENCE W. MINKER, APPELLEE. 


BRIEF FOR APPELLEE. 

Appellant has substituted for the statement of case 
required by the rules a confused mis-statement thereof, 
compelling the appellee to supply the required statement! 

I. 

Statement of Case. 

All confusi in can be readily removed by a chronological 
statement of the facts. 

About the first part of September , 1917, appellant 
Trust Company employed Haskins & Sells, public 
accountants, to audit its books at Washington, L). C. 
(Rec., pp. 16-1/); and their report was delivered “some¬ 
where in the first days of November ” 1917 (Rec., p. 16), 
stating shortages of the Company’s Treasurer, A. B. 
Claxton, as follows: 

(a) 150 shares of Wright-Martin 
stock obtained from Crane, Gilpin & Co. 
and actually receipted for by Claxton, 

Aug. 1 and 3,1917,at purchase priceof.. $2,143.75 

759—1 


(b) Said Claxton had overcharged 
R. J. Sellman account with $250, 

Apr. 25,1916; $1,000, Nov.6,1916;and 

$1,000, Apr. 17, 1917, aggregating ...... 2,250.00 

(c) Said Claxton had overcharged 
Julia M. T letcher, Trustee Account, 

Dec. 12, 1914 (representing “funds 

diverted to his own use ”), in the sum of.. 6,000.00 

(d) Said Claxton had received, and 
faded to account for, the following 
amounts paid him as Treasurer by 
certain parties for investment: 

Earl D. Strait.$1,000 

R. J. Roberts. 2,000 

Nellie Sullivan. ’o 00 

R. Z. Zevely. 1,000 

- 4,500.00 

(Rec., pp. 19-20-21).-$14,893.75 

Said Haskins & Sells (through their representative 
Campbell) had, during the intervening month of Octo¬ 
ber, 1917, made a “verbal report” to the Trust Co.’s 
i epiesentative, Lomerson (Rec., p. 16), advising: 

(a) That Claxton had admitted that the funds 
indicated by the $6,000 charge of Dec. 12, 1914, 
in the Julia M. T letcher Irustee Account were 
“diverted to his own use,” Claxton asserting 
that the entry was made “to cover over certain 
transactions made by Mr. Claxton and Mr. Wood 
(another employee of the Trust Co).” (Rec., 

(b) that Claxton had also admitted that, as 
to the said four items aggregating $4,500, “he 
had taken the money and put that exact money 
in his jeans” (Rec., p. 16). 

^On Nov. 13, 1917, the Trust Co., through its counsel 
(Rec., p. 15), obtained the execution by said Claxton of 
an affidavit (Rec., pp. 13-14), reciting: 
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(a) 'That in 1914 or 1915 the Receiving Teller’s 
Cage held $9,520.14 of “worthless checks and 
drafts cashed for and at the instance of one 
A. I). Jacobson, and that, in order to cover 
the shortage occasioned thereby, the Receiving 
•Teller Hill “charged improperly” $6,000 thereof 
by “a fictitious entry” against the Julia M. 
Fletcher trustee Account, and Claxton made up 
the balance $3,520.14 “by the diversion of 
funds in his hands as Treasurer” (Rec., p. 14). 

(b) That Claxton also “took” at that time an 
additional sum of $979.86 from “Sundry funds 
in his hands as Treasurer” (Rec., p. 14). 

(c) 1 hat ( laxton also “took” between April, 
1916, and April, 1917, further sums amounting 
to $2,250 which he “covered” by entries in the 
account of R. J. Sellman (Rec., p. 14). 

.(d) 1 hat the $2,143.75 shortage re Crane, 
Gilpin & Co., represents “personal transactions” 
on Claxton’s part “in which the Trust Company 
has no connection.” 

(e) That none of the money so “taken” has 
been “paid back” or secured by the Trust Co. 
in any manner. (Rec., p. 14). 

In the preceding month, October, 1917, the Trust Co. 
had obtained a commercial report dated Oct. 17, 1917, 
showing said Jacobson “to be financially irresponsible’’ 
(Rec., p. 15), and counsel for said Trust Co. testified 
that said drafts “were proven to be worthless” (Rec 
p. 55). * ’’ 

On Dec. 19, 1917, Claxton, w’ho w r as acquainted w T ith 
appellee Minker as one of the customers of the Trust 
Co. (Rec., p. 41), called at Minker’s meat stand in 
Centre Market, and in a crying condition said: 

“Minker, I am as innocent as a baby in your 
home yet the Munsey Trust Company is making 
a demand on me for $10,500” (Rec., p. 32). 

“Claxton said he was held responsible for these 
worthless drafts, they claiming he w^as neglectful; 
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he did not talk very much with Claxton in his 
condition as he could not get very much informa¬ 
tion out of him: he got from Claxton that ‘he 
was held—he had not taken any moneys, but 
he was held for the acts of another—in other 
words, he had been a victim of circumstances.’ ” 
(Rec., p. 32.) 

Minker immediately telephoned to Lambert, counsel 
for the Trust Co., and told him that Claxton was down 
there crying, to which Lambert replied: “Yes, Claxton 
is in a rather peculiar position and some of his friends 
had better come to his assistance,” and arranged a 
conference with Minker for the next day (Rec., p. 32). 

On Dec. 20, 1917 (the next morning), the Trust Co.’s 
Vice-President, Henry, told Minker: 

“Minker, 1 feel positive he (Claxton) did not 
get any of the money, but he has been a little 
indiscreet in some of his business methods.” 
(Rec., p. 32.) 

Later in the day, there was a conference at which 
Lambert, Henry, and a bonding company agent ^isk 
were present, and Minker was assured by Lambert 
that they did not feel that Claxton had gotten any 
money of the Trust Co. (Rec., p. 32). Minker then 
said, “he wanted to help him if he could, if the man was 
innocent and if he was a victim of circumstances” 
(Rec., p. 32), and the conference was adjourned to 
Dec. 23, 1917, to see what could be arranged, Sisk 
threatening “that something must be done or he was 
going to the District Attorney” (Rec., pp. 32-33). 

On Dec. 23, 1917, the conference was resumed, and 
the assurance was repeated to Minker “We positively 
feel that he (Claxton) did not take any of this money’’ 
(Rec., p. 33). Thereupon Minker’s signature was 
obtained to a note in blank for $10,500, upon the under¬ 
standing that “this note for $10,500 was to cover all 
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the indebtedness of Mr. Claxton—in other words, he 
would be a fee individual after that matter was settled ’’ 
(Rec., p. 33). Minker’s note was to be submitted to 
the New York office of the Trust Co. for approval, 
and later in the month Minker was advised by Lambert’s 
office that it was refused. (Rec., p. 33.) 

Early in January, 1918, Minker was told that the 
Trust Co. had concluded to accept (Rec., p. 33), and 
on January 11, 1918, the note was credited to Minker’s 
bank account with the Trust Co. as a discount, the 
Trust Co. at the same time taking Minker’s check for 
the* same amount, $10,500 (Rec., p. 31), and also 
taking certain collateral bearing Minker’s signature 
listed in the bill of complaint and in the decree. The 
understanding given Minker, in Claxton’s presence, 
that said S10,500 covered all indebtedness of Claxton, 
made it necessary for the Trust Co., in order to look to 
Claxton further, to have a secret writing on the subject 
with Claxton, which was not disclosed to Minker and 
was in the form of a letter dated Jan. 4, 1918, from the 
Trust Co. to Claxton, stating: 

“The $10,500 adjustment you are making 
through Mr. Minker does not include item of 
$2,250.00 charged against unsettled loans R. J. 
Sellman, nor does it make adjustment on the 
$2,143.75, being the amount reported against us 
on Crane, Gilpin & Company’s books.” (Rec., 

p. 22.) 

Minker was told nothing about Claxton’s affidavit 
of guilt of Nov. 13, 1917, nor of the contents of the audit 
reports (oral or written) reciting Claxton’s guilt, nor 
that Claxton had any guilt, nor the Trust Co. claimed he 
had, nor that the $10,500 would only partially deal with 
the Trust Company’s account with Claxton, else Minker 
would never have given his note and check (Rec., p. 
33). Instead, Lambert undertook to assure Minker 






as to Claxton’s honesty and reliability by telling Minker 
(which Lambert does not deny): 

“Mr. Claxton was the only man in the bank 
who favored the audit and Mr. Pope and the 
rest of the officers opposed it.” (Rec., p. 34). 

“That when he (Lambert) went to the bank to 
get any information Mr. Claxton was the only man 
from whom he could get any information about 
it.” (Rec., p. 34.) 

Xo one claimed on the witness stand that Minker 
agreed to “partially liquidate” the indebtedness, of 
Claxton, although the Trust Co. so claimed in its answer 
(Rec., p. 4), and no one testified that any figure other 
than 810,500 was ever stated to Minker in discussing 
Claxtoil’s indebtedness, which the Trust Co.’s witnesses 
freely term as “//?e shortage.” Henry testified: 

“I did not feel that I should undertake to 
enlighten Mr. Minker or give him all the facts 
in my possession.” (Rec., p. 49.) 

Lambert also admitted not telling Minker about the 
evidence in the Trust Co.’s possession showing Claxton 
to have taken moneys of the Trust Co., Lambert ad¬ 
mitting “his mental purpose that it was not his affair 
to divulge other people's affairs” (Rec., p. 54). The 
Trust Co.’s most willing witness Sisk finally admitted: 

“He (Minker) may have asked if Claxton had 
gotten the benefit, personally, of any of the 
money that had been taken” (Rec., p. 40). 


Lambert himself finally admitted that Minker asked 
the question, with the Jacobson drafts in hand, whether 
Claxton ever got any of that money, and that he (Lam¬ 
bert) replied that the Trust Co. had no evidence to 
show that Claxton got any of that money (Rec., p. 53). 
Claxton also testified to the lack of information to 
Minker concerning the Trust Co.’s full claim as to 



C laxton’s indebtedness, or concerning the written evi¬ 
dence in the possession of the Trust Co. reflecting upon 
( laxton’s guilt (Rec., p. 2.5); whereupon the Trust Co., 
under the guise of cross-examination but, in reality 
making Claxton their own witness for the purpose 
:dnce it was not responsive to the direct examination, 
and was so objected to (Rec., p. 29), got Claxton to 
make formal denial of having taken moneys from the 
I lust Co. (Rec., p. 29), though admitting his guilt 
(also not disclosed to Minker) in making false and 
fictitious entries in the books covering the absence of 
such moneys (Rec., p. 30). 

Minker s first suspicion that misrepresentation and 
suppression had been practiced upon him followed 
information from Lambert in February, 1918, that 
something was pending before the District Attorney 
(Rec., p. 33), whereupon Minker employed counsel 
on Mdich 0, 1923 (Rec., p. 33), to conduct an investi¬ 
gation which resulted in the filing of suit March 29, 
1918, to rescind the transaction in so far as Minker was 
concerned, the transaction being then still in the con¬ 
dition of an executory contract. 

The decree below granted the relief prayed for, 
after full trial and observation of the conduct and 
demeanor of the witnesses (Rec., pp. 10-11), from which 
decree the Trust Co. has appealed. 

II. 

ARGUMENT. 

Point I: No valuable consideration.—In taking Min- 
ker’s note the Trust Co. went through the form of 
entering it as a discount in his bank book and simul¬ 
taneously taking Minker’s check. This did not, of 
course, supply a consideration. Nor could the worth¬ 
less Jacobson drafts, recognized by both parties to be 
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worthless (Rec., pp. 15, 55), supply the lack of considera¬ 
tion, and there is nothing else conceivable in the case 
to supply it. Want or failure of consideration is a 
recognized ground for ordering a contract to be delivered 
up and canceled. Allen vs. Hammond, 11 Pet. (U. S.) 
63. 

Point II: Concealment of Trust Co.’s additional Claim 
of indebtedness against Claxtcn constituted a mis¬ 
representation.—Regardless of any question concerning 
Claxton’s guilt or innocence, it is plain that Minker 
was not undertaking to partially liquidate an indebted¬ 
ness of Claxton, and that the Trust Co. was well aware 
of that fact, and kept from Minker all disclosure as to 
t he additional sums of 82,143.75 and 82,250. respectively, 
claimed by it against Claxton (Rec., p. 22). Conceal¬ 
ment or suppression is, in effect, a misrepresentation. 
Stewart vs. Wyoming Ranch Co., 12S U. S., 383, 388. 
Tyler vs. Savage, 143 U. S., 70, 98. 

Point III: Misrepresentation and concealment as to 
evidence of a criminal nature respecting Claxton.— 
The Trust Co. is shown to have resorted, beyond dis¬ 
pute, to both misrepresentation, and concealment in this 
connection, and in aggravation of its conduct it actually 
undertook to assure Minker as to Claxton’s honesty 
and reliability (Rec., p. 34). The material question is 
not whether Claxton be actually guilty, as a jury in 
a criminal court would be necessary to try that question, 
but whether the Trust Co. had evidence tending to show 
such guilt which was withheld from Minker when he 
made his inquiries. The undisputed evidence estab¬ 
lishes the existence and witholding of such evidence, 
coupled with an affirmative attempt to reassure Minker. 
In such a situation, “the law imputes to the party 
making the representation a fraudulent intent, although 
he may not have been in fact actuated by a morally 
bad motive.” Browning vs. Bank, 13 App. (D. C.), 
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I, 17, which was an action for damages for deceit* 

► Then again, a contract may be rescinded if the repre¬ 

sentations are untrue, although honestly made, under 
the doctrine that it would be a fraud to permit a party 
to profit by his own mistake at the expense of the other 
party. Blaney vs, Rogers, 174 Mass., 277. Turner 
vs. Ward, 154 U. S., 618 (23 L. Ed., 391). 

Point IV: Unauthorized filling in by Trust Co. of 
Dec. 27, 1917, instead of Jan. 11, 1918, as date of 
$10,500 note.—Minker so testified (Rec., p. 34). The 
pretended discount of the note admittedly did not take 
place until Jan. 11, 1918, and the note itself describes 
as collaceial an instrument of Jan. 3, 1918 (subsequent 
to Dec. 27, 1917) (Rec., p. 23). The attempt to ante¬ 
date the note, thereby charging interest back of Jan. 

II, 1918, and speeding the note’s maturity, is also 
plainly not consistent with the pretense that an actual 
discount transaction occurred on Jan. 11, 1918, involving 
Minker’s note and check. This note has indisputably 
been filled in in an unauthorized manner, thereby vitiating 
it in the hands of the trust Co. which did the unau¬ 
thorized act. Magee vs, Manhattan Life Ins. Co., 
92 U. S., 93, 98. 


Conclusion. 

The decree below is clearly right and just, and should 
be affirmed. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 
HENRY E. DAVIS, 

Attorneys for Appellee . 




